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UNITED STATES TRUSTEE PROGRAM:
WATCHDOG OR ATTACK DOG?

TUESDAY, OCTOBER 2, 2007

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON COMMERCIAL
AND ADMINISTRATIVE LAW,
COMMITTEE ON THE JUDICIARY,
Washington, DC.

The Subcommittee met, pursuant to notice, at 1:06 p.m., in room
2237, Rayburn House Office Building, the Honorable Linda
Sanchez (Chairwoman of the Subcommittee) presiding.

Present: Representatives Sanchez, Johnson, and Cannon.

Staff present: Susan Jensen, Majority Counsel; Stewart Jeffries,
Minority Counsel; and Adam Russell, Majority Professional Staff
Member.

Ms. SANCHEZ. This hearing of the Committee on the Judiciary,
Subcommittee on Commercial and Administrative Law, will now
come to order.

I will recognize myself for a short statement.

This past May, the Subcommittee conducted an oversight hearing
focusing on the implementation of the 2005 amendments to the
bankruptcy code. Critics noted that these so-called reforms were
particularly problematic with respect to how they impacted con-
sumer debtors.

Bankruptcy, which once served as a safety net for the honest, but
unfortunate, debtor is now a minefield, as exemplified by the 2005
amendment’s new means testing and credit counseling require-
ment.

To satisfy the means test, a chapter 7 debtor must now complete
official Form 22, consisting of 57 sections. This complex form re-
quires the debtor to supply extensive financial information and
supporting documentation.

And even the GAO found that while credit counseling was gen-
erally a useful tool, there were several shortcomings regarding the
implementation of the credit or counseling requirement.

We are putting people through a bureaucratic maze while they
are trying desperately to regain their financial footing. This is why
Congressman Brad Miller and I, as part of our legislation to ad-
dress the subprime mortgage crisis, included provisions alleviating
some of these barriers to the bankruptcy process.

As highlighted at our hearing in May and subsequently under-
scored at a hearing in the Subcommittee held last month, recent
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developments in the subprime mortgage industry have brought to
light additional problems.

After being lured into easy mortgage refinancing arrangements
with teaser interest rates, more and more American homeowners
find that they are unable to make their monthly mortgage pay-
ments. As a result, many attempt to enter into bankruptcy to avoid
losing their homes to foreclosure.

However, the new rules prevent many of them from doing so be-
cause of the difficulty in navigating the bankruptcy process.

According to a recent survey of bankruptcy attorneys by the Na-
tional Association of Consumer Bankruptcy Attorneys, 81 percent
agreed that it is more difficult for people facing foreclosure to ob-
tain bankruptcy relief since the 2005 amendments were enacted.

There may yet be another contributing factor to the problems
presented by the 2005 amendments. Earlier this year, the Appro-
priations Committee expressed concern that the United States
Trustee Program is expending excessive resources to dismiss con-
sumer bankruptcy cases for insignificant filing defects and that as
a result of these efforts, the program was imposing additional bur-
dens on the judicial system and debtors.

The Committee also asserted that the program was making bur-
densome requests for debtors to provide documentation that has no
material effect on the outcome of bankruptcy cases. Such actions,
according to the Appropriations Committee, are making the bank-
ruptcy process more costly and, therefore, less available for those
who truly need it.

More importantly, the Committee recommended reducing the
program’s appropriations by approximately $30 million. These are
very serious allegations by the Appropriations Committee, particu-
larly in light of the fact that it plays a primary role in controlling
the program’s purse strings.

In an effort to help us get to the bottom of these allegations, 1
sent a series of questions to the Executive Office for United States
Trustee last August. Copies of those questions and the answers,
which were received yesterday evening, are included in your hear-
ing materials.

It is my hope that today’s hearing provides an opportunity for us
to get to the bottom of these allegations. As you know, the Com-
mercial and Administrative Law Subcommittee has primary juris-
diction for the program.

Accordingly, if there are any legislative reforms that we conclude
are necessary as a result of today’s hearing, I intend to recommend
them to the full Judiciary Committee for consideration.

I very much look forward to today’s hearing and to receiving tes-
timony from all of our witnesses.

At this time, I would now like to recognize my colleague, Mr.
Cannon, the distinguished Ranking Member of the Subcommittee,
for his opening remarks.

Mr. CANNON. Thank you, Madam Chair. I would like to submit
my full written statement for the record, but make a couple of com-
ments at the outset.

In the first place, we have talked in many of these hearings
about how bankruptcy is complex, the fact that it is a maze, or can
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be characterized as a maze, for a debtor is not inappropriate, given
the benefits that come out of the process.

The question of our Committee is are we making reasonable re-
quirements and how is that being implemented. It was my policy,
as Chairman of this Committee, and it continues to be my policy
in support of the Chair of this Committee, to assert our jurisdiction
directly, and I think the nature of the Appropriations Committee
and their actions, whatever they may be, are not well founded, be-
cause they don’t have the understanding of the program that this
Committee has.

So I find their conclusions remarkably unpersuasive and, to the
degree they have drawn conclusions and wielded the political bat
of an appropriation process, is not very meaningful to me and, in
fact, I hope that what we do here is push back with clarity.

And that doesn’t mean that I am taking any side on this issue,
and we have worked very hard to come to a balance in the Reform
Act, and I want to know if those things work.

We had questions on both sides of the aisle, bipartisan, and it
is complex. And so I think the point is what is working and what
is not working and how do we make it better. And to the degree
that the appropriators disagree, let’s help them get educated on the
issue.

Thank you, Madam Chair. I yield back.

Ms. SANCHEZ. I thank the gentleman for his opening statement.

Without objection, other Members’ opening statements will be in-
cluded in the record.

Without objection, the Chair will be authorized to declare a re-
cess of the hearing at any point.

I am now pleased to introduce the witnesses for today’s hearing.
Our first witness is Clifford White, III. Mr. White is the director
of the Executive Office for United States Trustees. He has served
in the Federal Government for 27 years, including previous service
as an assistant United States Trustee and a deputy assistant attor-
ney general within the Department of Justice, and as assistant
general counsel at the U.S. Office of Personnel Management.

Mr. White was recognized with a Presidential Rank Award for
Meritorious Executive in 2006 and the Attorney General’s Award
for Distinguished Service in 2003.

Welcome, Mr. White.

Our second witness is the Honorable Jay Cristol. In 1985, after
25 years of law practice, Judge Cristol left his position as senior
partner in a firm he founded to accept an appointment to the Fed-
eral bench. He serves as chief judge emeritus in the southern dis-
trict of Florida.

Prior to his appointment, he served as Special Assistant Attorney
General of Florida during the 1959, 1961, 1963 and 1965 sessions
of the Florida legislature. Judge Cristol is an adjunct professor,
teaching at the University of Miami School of Law.

Welcome to you.

Our third witness is the Honorable Eugene Wedoff. Judge Wedoff
was appointed for a 14-year term of office and continues to serve
the bankruptcy court of the northern district of Illinois. He is the
co-chair of the American Bankruptcy Institute’s Consumer Bank-
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ruptcy Committee and the associate editor of the American Bank-
ruptcy Law Journal.

We want to welcome you.

Our fourth witness 1s Paul Uyehara. Mr. Uyehara is a senior
staff attorney in the Language Access Project of Community Legal
Services, Incorporated of Philadelphia, where he focused on lan-
guage rights advocacy, improving program accessibility for lan-
guage minority clients and representing limited English proficient
clients with consumer problems, particularly mortgage foreclosure
and bankruptcies.

Mr. Uyehara has over 25 years of experience at Philadelphia
Legal Assistance, CLS and Delaware County Legal Assistance,
both as a paralegal and a lawyer. Mr. Uyehara also worked as an
assistant city solicitor for the city of Philadelphia and a law clerk
in the Federal district court.

Thank you for being here.

Our final witness is Mary Powers, the rose among our panel. Ms.
Powers is a former trial attorney for the Department of Justice, Of-
fice of the United States Trustee. In that capacity, she reviewed
cases for bankruptcy fraud and abuse, drafted motions, pleas and
briefs in connection with presentation and litigation of cases under
the bankruptcy code and conducted hearings and trials.

Prior to that position, Ms. Powers was in private practice, rep-
resenting debtors, creditors and credit committees in all aspects of
bankruptcy proceedings.

Thank you all for your willingness to participate in today’s hear-
ing. Without objection, your written statements will be included in
their entirety into the record. So we are going to ask that you limit
your oral statements to 5 minutes.

You will note that we have a lighting system. When your time
begins, the light will turn green. When you are 4 minutes into your
testimony, the light will turn yellow as a warning that you have
a minute to wrap up your testimony and, at the end of the 5 min-
utes(,i the light will turn red, warning you that your time has ex-
pired.

If you are mid-sentence when your light turns red, please feel
free to complete your final thought, so that we may move on to our
next witness.

After each witness has had an opportunity to present his or her
testimony, Members of the Subcommittee will be permitted to ask
questions, subject to the 5-minute limit.

So with the ground rules underway, I am going to invite Mr.
White to begin.

TESTIMONY OF CLIFFORD J. WHITE, III, DIRECTOR, EXECU-
TIVE OFFICE FOR UNITED STATES TRUSTEES, UNITED
STATES DEPARTMENT OF JUSTICE, WASHINGTON, DC

Mr. WHITE. Thank you, Madam Chairwoman, Ranking Member
Cannon, Members of the Subcommittee. I thank you for the oppor-
tunity to discuss the activities of the U.S. Trustee Program.

We are the component of the Justice Department with the re-
sponsibility, with the mission, of both the integrity and the effi-
ciency of the bankruptcy system. Over the past 2 years, our focus
has been on implementing substantial new responsibilities given to
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the program by the Congress under the Bankruptcy Abuse Preven-
tion and Consumer Protection Act of 2005.

In performing our duties, we are guided by a simple principle—
to faithfully carry out the law, as written by the Congress, and to
do so with prudence, with discretion and with sound legal judg-
ment.

We balance many factors in every case. We vigorously enforce the
law, but we recognize that not every technical violation merits an
enforcement action. We work to combat fraud and abuse committed
by debtors, as well as violations committed against debtors who are
vulnerable to exploitation because of their financial situation.

One of our major challenges is the litigation of issues of first im-
pression. It is our duty to clarify the many new and sometimes
complex provisions of BAPCPA by bringing issues before the bank-
ruptcy and the appellate courts to promote the coherent, the uni-
form and the prompt development of case law.

Another important and continuing part of our strategy that
makes the new law work effectively has been an enormous out-
reach effort with other constituencies in the bankruptcy system.
We have regularly consulted with Government agencies, consumer
advocates and debtor bar, creditor organizations, private trustees,
the courts and others to gain a broader perspective on our new du-
ties.

Objective evidence demonstrates that we are achieving our mis-
sion and this is due to the extraordinary efforts of the staff of the
U.S. Trustee Programs around the country.

My testimony outlines our activity in a number of areas. Let me
now, if I may, highlight just three here.

First, means testing. BAPCPA requires means testing to deter-
mine if debtors with incomes above their State median have suffi-
cient disposable income to repay all or part of their debt. Chapter
7 cases of those who have the ability to repay are deemed or pre-
sumed abusive.

The U.S. Trustee is required to file a statement indicating if a
case is presumed abusive and, if it is, then we must file a motion
to dismiss or an explanation of why we are not filing a motion.

Data compiled thus far show that only about 9 percent of chapter
7 debtors are subject to the complete means test. Of those, only
abolut one out of ten is presumed abusive under the statutory for-
mula.

Significantly, the U.S. Trustee declines to file a motion to dismiss
in about 30 percent of all presumed abuse cases that don’t volun-
tarily convert or dismiss. Reasons for declination include loss of
employment or continuing high medical expenses, among other rea-
sons, and we prevail in 97 percent of the cases in which we seek
dismissal.

Thus, the U.S. Trustee Program, I would suggest, has success-
fully enforced the new means testing law, but has done so with dis-
cretion and with restraint.

Second, the new law requires the U.S. Trustees to approve quali-
fied credit counselors who are authorized to issue certificates that
debtors must obtain prior to filing for bankruptcy.

As confirmed in a report issued last April by the Government Ac-
countability Office, the U.S. Trustee Program has put into place an
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effective mechanism to screen applicants to ensure that only quali-
fied counseling agencies are approved. Those agencies have ade-
quate capacity to serve debtors in a timely fashion, and they waive
or they reduce the standard $50 fee in about one out of every three
cases.

In addition, we are making much progress in serving limited
English proficient debtors. Credit counseling services are available
in about 150 languages by telephone and in many languages at
more than 350 in-person locations.

Third, in chapter 11 cases, we also have new responsibilities in
many areas that are designed to enhance the accountability of
management of bankrupt companies. Among other things, we en-
force the new section 503(c), which restricts the ability of compa-
nies to pay bonuses to senior executives through key employee re-
tention plans.

Through the beginning of August, we filed approximately 40 ob-
jections to executive bonus plans and have prevailed in almost 70
percent of these cases. In addition, we have successfully negotiated
with debtors and modified compensation schemes to avoid an objec-
tion even before the bonus plan is filed.

The U.S. Trustee Program, we suggest, has compiled a substan-
tial record of accomplishment. Compliance with the new law has
presented significant challenges to the U.S. Trustees, to debtors, to
creditors, attorneys and others.

The entire bankruptcy system is in a time of transition. The pro-
gram will continue its efforts to work cooperatively with all compo-
nents of the system to satisfy our obligations to enforce and imple-
ment the law with fairness, with efficiency and effectiveness, for
the benefit of all stakeholders.

I would be happy to answer any questions you may have.

[The prepared statement of Mr. White follows:]

PREPARED STATEMENT OF CLIFFORD J. WHITE, III

Madam Chairman, Ranking Member Cannon, and Members of the Subcommittee:

Thank you for the opportunity to appear before you today to discuss the activities
of the United States Trustee Program (USTP or Program). We are the component
of the United States Department of Justice whose mission it is to promote the integ-
rity and efficiency of the bankruptcy system.! Our duties, which are set out pri-
marily in titles 11 and 28 of the United States Code, range from consumer bank-
ruptcy cases to large corporate reorganizations.

Over the past two years, our focus necessarily has been on implementing the sub-
stantial new responsibilities given to the Program by the Congress in the Bank-
ruptcy Abuse Prevention and Consumer Protection Act of 2005 (BAPCPA). We are
now responsible, for example, for conducting a more transparent and objective test
to determine a consumer debtor’s eligibility for chapter 7 relief, scrutinizing applica-
tions by credit counselors and debtor educators to ensure that only qualified pro-
viders are approved to offer these services to debtors, supervising audits of chapters
7 and 13 cases, and enforcing new provisions to hold corporate managers more ac-
countable after their companies file for bankruptcy relief. These have been daunting
tasks, but objective evidence suggests that we are meeting the challenges. We un-
derstand that our work to effectuate the BAPCPA is far from over, and every day
we strive to refine our efforts and to improve upon our performance for the benefit
of all stakeholders in the bankruptcy system.

1The USTP has jurisdiction in all judicial districts except those in Alabama and North Caro-
lina. In addition to specific statutory duties and responsibilities, United States Trustees “may
raise and may appear and be heard on any issue in any case or proceeding under this title but
may not file a plan pursuant to section 1121(c) of this title.” 11 U.S.C. § 307.
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In carrying out the BAPCPA and other statutory mandates, the Program is guid-
ed by a simple principle: to faithfully carry out the law as written by Congress, and
to do so with prudence, discretion, and sound legal judgment. We balance many fac-
tors in every case and, while we vigorously enforce the law, we recognize that not
every technical violation merits an enforcement action. Further, we work to combat
both fraud and abuse committed by debtors, as well as violations committed against
debtors who are vulnerable to exploitation because of their financial situation.

One of the major challenges we have faced has been the litigation of numerous
cases on issues of first impression. It is our duty to help clarify the many new and
complex provisions of the BAPCPA by bringing issues before the bankruptcy and ap-
Fellate courts to promote the coherent, uniform, and prompt development of case
aw.

The Program’s success in fulfilling the broad responsibilities assigned to it in the
BAPCPA is a result of the extraordinary efforts of staff in the Executive Office and
in our field offices. Prior to the effective date of the BAPCPA, teams of employees
from around the country were assembled to develop policies and procedures to en-
sure the effective and efficient implementation of the new law. These teams also
conducted comprehensive training for all employees in the Program, as well as for
the private trustees and members of the bar. As we retooled our internal operations,
we engaged in an enormous outreach effort with other constituencies in the bank-
ruptcy system. We have regularly consulted with government agencies, the con-
sumer bar, consumer advocates, creditor organizations, the courts, and others to
gain a broader perspective on our new duties. Both internal analyses and external
outreach are a continuing part of our strategy to enhance our ability to make the
BAPCPA work for all stakeholders in the bankruptcy system.

The following highlights some of the most significant activities of the Program
over the past year.

CIVIL ENFORCEMENT, MEANS TESTING, AND CONSUMER PROTECTION

Civil Enforcement

One of the core functions of the USTP is to combat bankruptcy fraud and abuse.
This is reflected both in our statutory mandate and in our track record over the past
20 years. In launching a Civil Enforcement Initiative in 2002, the Program adopted
a balanced approach to address wrongdoing both by debtors and by those who ex-
ploit debtors. The Program combats fraud and abuse by debtors by seeking denial
of discharge for the concealment of assets and other violations, by seeking case dis-
missal if a debtor has an ability to repay debts, and by taking other enforcement
actions. We protect consumer debtors from wrongdoing by attorneys, bankruptcy pe-
tition preparers, creditors, and others by pursuing a variety of remedies, including
disgorgement of fees, fines, and injunctive relief.

In the first three quarters of Fiscal Year (FY) 2007, the Program took more than
55,000 civil enforcement and related actions, including actions not requiring court
resolution, with a monetary impact of more than $651 million in debts not dis-
charged, fines, penalties, and other relief. Since we began tracking our results in
2003, we have taken more than 270,000 actions with a monetary impact in excess
of $3.2 billion.

Means Testing

A major new aspect of our civil enforcement efforts is the implementation of the
means test that was established under the bankruptcy reform law. The new section
707(b) and other provisions replaced the former subjective “substantial abuse”
standard with more transparent and objective criteria to determine whether a case
is “presumed abusive” and potentially subject to dismissal. Under the means test,
all individual debtors who have above median income are subject to a statutorily
prescribed formula to determine disposable income. The formula is partially based
on allowable expense standards issued by the Internal Revenue Service for its use
in tax collection. The primary purpose of the means test is to help determine eligi-
bility for chapter 7 bankruptcy relief.

The Judicial Conference of the United States promulgated the official means test
forms that debtors are required to complete. It is important to note that the means
test calculation of disposable income applies only to debtors with income above their
state median level. For more than 90 percent of chapter 7 debtors and nearly three-
quarters of chapter 13 debtors, the means test is abbreviated to an income calcula-
tion without consideration of expenses.

The BAPCPA requires the United States Trustee to file a statement with the
court within 10 days after the section 341 meeting of creditors indicating if the case
is “presumed abusive” under the statutory formula. Within 30 days thereafter in
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“presumed abusive” cases, the United States Trustee is required to file either a mo-
tion to dismiss or a statement explaining why filing such a motion would not be ap-
propriate. We have endeavored to implement these mandates in a manner that al-
lows us to identify cases of abuse and also to exercise our discretion to ensure that
dismissal is sought only in meritorious cases.

Between October 1, 2006, and June 30, 2007, approximately nine percent of chap-
ter 7 debtors had income above their state median. Of those cases filed by above
median income debtors, approximately 10 percent were “presumed abusive.” How-
ever, after consideration of special circumstances, such as a job loss, reduction in
income, or medical condition, we exercised our statutory discretion to decline to file
motions in about 30 percent of the “presumed abusive” cases that did not volun-
tarily convert or dismiss.

Despite the high rate of declinations, we are filing motions to dismiss at nearly
three times the rate prior to enactment of the BAPCPA. Notably, the United States
Trustee has prevailed in nearly 97 percent of the cases that were either adjudicated
by the bankruptcy court or voluntarily dismissed or converted under the “presumed
abuse” standard contained in 11 U.S.C. §707(b)(2). For example, in a recent case
in the Northern District of Texas, an investigation by the United States Trustee’s
office revealed that a married couple had under-reported their income by more than
$5,000 per month and had over-reported their mortgage expense. When the means
test was adjusted to align with the facts, it reflected that the debtors had over
$1,000 per month in disposable income, as opposed to the minus $18 they had ini-
tially claimed. In response to the United States Trustee’s motion to dismiss, the
debtors converted their case to chapter 13 and will repay nearly $62,000 to unse-
cured creditors.

It is important to note that even if a case is determined not to be “presumed abu-
sive” under the means test calculation, the reform law does not preclude the USTP
from taking action when it finds it to be abusive under a “totality of the cir-
cumstances” or bad faith analysis. The following examples illustrate this point.

e Despite annual income exceeding $125,000, a debtor in the Western District
of Washington attempted to discharge $642,181 in unsecured debt in order to
retain what he described as his $810,000 “dream home” with a $7,200 month-
ly mortgage payment. Although the case was not “presumed abusive” under
the means test because his large monthly payments to secured creditors re-
duced his current monthly income, the United States Trustee successfully ar-
gued for dismissal under the totality of the circumstances of the debtor’s fi-
nancial situation.

e The United States Trustee obtained case dismissal for bad faith against debt-
ors in the District of Massachusetts who earned nearly $10,000 per month;
owned real estate valued at almost $1 million; and owned or leased a Jaguar,
a Mercedes Benz, and a vintage 1965 Mustang. They incurred significant debt
on numerous credit cards to purchase luxury goods and withdrew large cash
advances against the cards within one year before filing bankruptcy. The dis-
missal prevented the chapter 7 discharge of $300,775 in unsecured debt.

Congress mandated that the Director of the Executive Office report on the impact
of the use of the IRS standards in the means test calculation. The Program con-
tracted with the RAND Corporation to collect data and to perform related research.
Based on that research, in July of this year, the Program issued its report to the
Congress. The most significant finding was that the IRS standards generally allow
chapter 13 debtors to deduct expenses in an amount above their actual expenses,
with the greatest advantage realized by above median chapter 13 debtors with lower
income. The IRS standards allow above median debtors, on average, $490 in ex-
penses above the amount that debtors report they actually spend. As income rises,
the differential becomes smaller. This means that the IRS standards have a progres-
sive impact on above median debtors, such that those with lower income are treated
more favorably than those with higher income. Further research using a larger sam-
ple size is necessary to determine any long-term trends. Unfortunately, the inability
to extract data electronically from court forms necessitates the use of manual data
entry, which makes further research cumbersome and expensive.

Consumer Protection

An important component of the Program’s civil enforcement efforts has been to
protect consumer debtors. These enforcement efforts often involve actions against
debtors’ counsel, non-attorney bankruptcy petition preparers (BPPs), or other third
parties. In the first nine months of FY 2007, the Program took 394 formal actions
against debtors’ counsel and 184 actions against petition preparers.
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Among the most egregious schemes are those perpetrated upon consumers facing
foreclosure on their homes. In a recent case in the Western District of Pennsylvania,
the bankruptcy court entered a default judgment against a BPP following an adver-
sary proceeding filed by the Office of the United States Trustee. The out-of-state
BPP contacted several Pittsburgh area residents faced with foreclosure by mailing
a postcard which guaranteed the BPP could help them keep their homes. In ex-
change for fees ranging from $250 to $2,100, the BPP provided the homeowners
with skeletal chapter 13 petitions to file to stay foreclosure. The debtors’ bankruptcy
cases were ultimately dismissed. The court fined the BPP $72,000, ordered the
disgorgement of fees in the amount of $8,200, and permanently enjoined it from act-
ing as a BPP and offering legal advice or otherwise engaging in the unauthorized
practice of law in the district.

Regrettably, debtors sometimes are also exploited by their bankruptcy lawyers. In
a recent case in the District of Rhode Island, the bankruptcy court approved an
order in which a debtor’s attorney consented to a 36-month suspension from the
practice of bankruptcy law and agreed to disgorge $2,726 in fees to three former cli-
ents. The order resulted from an investigation by the United States Trustee’s Provi-
dence office into numerous complaints that the attorney engaged in professional
malfeasance when handling consumer bankruptcy cases.

The Program also has a duty to redress violations by creditors, particularly when
the abuse is systemic or multi-jurisdictional. In many cases, creditor abuse is best
addressed by the private case trustees we appoint who object to claims, or by debt-
ors’ lawyers who dispute loan agreement terms. But sometimes, the integrity of the
system as a whole is at stake, and it is important for the Program to take direct
enforcement action.

In one ongoing case in the Southern District of Texas involving the conduct of a
large national mortgage servicer and its counsel, the Program has invested substan-
tial resources. USTP attorneys deposed more than 20 witnesses, reviewed nearly
10,000 pages of documents, and completed five full days of trial. In another case,
the bankruptcy court sanctioned the law firm of that same national mortgage
servicer for making inaccurate representations to the court. In his opinion, the
bankruptcy judge noted that creditor’s counsel “complained bitterly about the par-
ticipation of the U.S. Trustee in this matter.” The court concluded, however, that
the United States Trustee’s participation “assured presentation of a complete factual
and legal case” and “provided an invaluable benefit to the case and to the process
by his professional participation.”

The Program also has been active in enforcing 11 U.S.C. §363(0), which is a less
publicized consumer protection measure added under the BAPCPA. Section 363(o)
prohibits bankrupt lenders from selling loan portfolios or other interests “free and
clear” of the rights of their customers to assert claims or defenses provided under
the Truth in Lending Act or other consumer protection laws. The United States
Trustee’s role to enforce section 363(0) is paramount because consumer borrowers
may not receive notice of the intended sale of their loans. Even if they receive no-
tice, they may not have the financial means to object to the sale or request the sale
provisions contain section 363(o) safeguards to preserve their rights. To date, United
States Trustees have filed pleadings to enforce section 363(0) in at least a dozen
cases in which bankruptcy sales by lenders did not provide the required and appro-
priate consumer protection.

The BAPCPA created 11 U.S.C. §§526-528 to protect consumer debtors by regu-
lating the conduct of debt relief agencies (DRA), as defined in the Bankruptcy Code,
that provide bankruptcy-related services. Approximately 20 cases have raised statu-
tory challenges to the DRA provisions, including challenges to the application of the
provisions to attorneys, to the requirement that a DRA provide certain written dis-
closures to consumer debtors, to the constitutionality of the prohibition on advising
debtors to incur additional debt in contemplation of filing bankruptcy, and to the
constitutionality of the required disclosure in advertisements touting bankruptcy as-
sistance.

The Program has worked closely with the Department’s Civil Division, which has
taken the lead in defending the DRA provisions in cases brought in United States
bankruptcy and district courts. The majority of these cases have been resolved, with
several cases being dismissed. Appeals are pending in the Second, Fifth, Eighth, and
Ninth Circuits, all of which involve constitutional challenges. In addition, argu-
ments on similar issues have been fully briefed in two district court cases.

CRIMINAL ENFORCEMENT

Criminal enforcement is another key component of the Program’s efforts to uphold
the integrity of the bankruptcy system. We recently issued our first annual report
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to the Congress on criminal referrals by the Program. We reported that in FY 2006,
the Program made 925 bankruptcy and bankruptcy-related criminal referrals. We
are on track to exceed that number for FY 2007.

Under the leadership of our Criminal Enforcement Unit (CrEU), consisting pri-
marily of career federal prosecutors, we have enhanced the Program’s work in this
critical area. The CrEU has conducted extensive training for federal prosecutors and
law enforcement personnel, USTP staff, private trustees, and others; published in-
ternal resource documents and a training video for use by Program personnel in-
volved in the criminal referral process; and established a bankruptcy fraud Internet
“hotline” that became operational at the beginning of FY 2007. In addition, approxi-
mately 25 of the Program’s attorneys have been cross-designated as Special Assist-
ant United States Attorneys to assist in the prosecution of bankruptcy fraud.

The following examples demonstrate the wide array of bankruptcy fraud prosecu-
‘(ciiokr)ls that address both debtor fraud and criminal violations by those who exploit

ebtors:

e On April 13, 2007, in the District of Minnesota, husband and wife debtors
were convicted on eight counts and nine counts, respectively, including false
declaration in bankruptcy, concealment of assets, and money laundering. In
their bankruptcy case, the couple did not disclose their interests in an Indi-
vidual Retirement Account (IRA) and substantially understated the value of
their house. When the chapter 7 trustee discovered the IRA, valued at ap-
proximately $208,000, the debtors liquidated the asset, cashed the check, and
concealed the cash from the trustee. After the trustee learned of the true
value of the debtors’ interest in their house, the house burned down and the
couple received a check for the insurance proceeds from the loss. The debtors
cashed the check, which was property of their bankruptcy estate, and carried
$244,535 in currency from the bank. The insurance proceeds have not been
recovered by the trustee. The United States Trustee’s Minneapolis office re-
ferred the case and assisted in the investigation, and a member of CrEU as-
sisted in the preparation of the indictment.

A “foreclosure rescue” operator was sentenced on August 8, 2007, in the Dis-
trict of Arizona to 33 months in prison, fined $5,000, and ordered to pay
$86,409 in restitution, based on his guilty plea to two counts of false declara-
tion in bankruptcy. The operator sought out individuals who were losing their
homes to foreclosure and prevailed upon them to transfer their homes to him
to avoid having a foreclosure on their credit reports. To stay foreclosure, he
filed bankruptcy petitions in the homeowners’ names without their knowl-
edge. While the cases were pending, he collected rental income on the prop-
erties. The United States Trustee’s Phoenix office referred the matter, con-
ducted the investigation, and provided assistance to the United States Attor-
ney’s office.

CREDIT COUNSELING AND DEBTOR EDUCATION

One of the key elements of the bankruptcy reform law is financial education. Indi-
vidual debtors must now receive credit counseling prior to filing and education on
personal financial management prior to discharge. These new requirements are de-
signed to ensure that debtors know what their options are before entering bank-
ruptcy and have the tools to avoid future financial catastrophe when they exit bank-
ruptey.

The primary responsibility of the United States Trustees is to approve providers
who meet statutory qualifications to offer credit counseling and debtor education
services to debtors. In light of the troubled history of the credit counseling industry,
our priority was to design an application screening and approval process that would
protect debtors from unscrupulous providers. We developed our approval and moni-
toring criteria with assistance from the Internal Revenue Service and the Federal
Trade Commission.

There are currently 161 approved credit counseling agencies and 297 approved
debtor education providers. Approximately 41 percent of all initial credit counseling
applications and 28 percent of initial debtor education applications were either re-
jected or withdrawn. In recent months, the Program launched a schedule of on-site
Quality Service Reviews. This mechanism for post-approval monitoring will permit
the Program to interview provider staff, review records on-site, and observe coun-
seling sessions. These reviews will strengthen the Program’s efforts to ensure that
debtors receive quality services from approved providers.

Approximately 37 percent of debtors receive credit counseling by telephone, 52
percent by Internet (which also may have a telephone component), and 11 percent
in person. From October 1, 2006, to June 30, 2007, credit counseling agencies issued
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801,024 counseling certificates. Interestingly, during the first nine months of FY
2007, approximately 14 percent fewer bankruptcy cases were filed than credit coun-
seling certificates were issued. We will need time series data to determine if this
difference is probative of the question of whether credit counseling is assisting debt-
ors in identifying alternatives to bankruptcy.

Another ongoing concern of the Program is the provision of credit counseling and
debtor education for limited English proficient debtors. The Program has approved
two national providers that offer interpreter services without charge to their clients
in more than 150 languages. In addition, other approved national and local pro-
viders offer Internet, telephonic, or in-person counseling in a total of 30 languages.
Approved providers are required to report to the Program on their language capa-
bilities, and the USTP Web site provides information on the language capability of
all providers on a district-by-district basis.

The USTP also monitors compliance with the Congressional mandate that ap-
proved providers offer services without regard to a debtor’s ability to pay. Available
information suggests that fees charged for services appear to be reasonable and that
providers are waiving or reducing fees in appropriate cases. Fees charged by credit
counseling agencies and debtor education providers generally are about $50. Fees
are waived by credit counseling agencies in 15 percent of all cases, and are offered
at a reduced rate in about another 14 percent of the cases. Similarly, debtor edu-
cation providers are waiving fees in 14 percent of cases and reducing fees in ap-
proximately 21 percent of cases. This means that about one out of every three debt-
ors is receiving the required counseling and education services at no cost or at a
reduced cost.

In a report issued in April 2007, the Government Accountability Office (GAO)
credited the Program with developing a comprehensive, timely, and effective process
for the approval of eligible credit counselors and debtor educators. GAO found few
issues with the competence, integrity, and performance of providers approved by the
USTP. Additionally, GAO found that debtors receive services within a reasonable
time frame and at a reasonable fee that is waived for inability to pay. GAO did
make two recommendations for further action which the Program endorses.

e The USTP should “develop a mechanism that would allow the Program or
other parties to track outcomes of prefiling credit counseling, including the
number of individuals issued counseling certificates who then file for bank-
ruptcy.” In addition to refining efforts already made in comparing certificates
with bankruptcy filings, we also will pursue recommendations made in a re-
cent report prepared for the Program by the RAND Corporation. Among oth-
ers things, RAND recommended that we develop outcome measures based
upon results from the Quality Service Reviews of approved providers that we
began to conduct this year. The scope and timeliness of our research may be
determined, in part, by our level of appropriations in FY 2008.

e The Program should “issue formal guidance on what constitutes ‘ability to
pay’ . . . [and] examine the reasons behind the significant variation among
providers in waiving fees.” We are preparing formal fee waiver guidance in
a rulemaking which we hope to issue for public comment in the near future.
We also will collect and analyze data from providers so that we can enhance
our ability to compare the number of fee waivers granted by providers and
the criteria they used in making their decisions.

Section 105 of the BAPCPA requires the Program to develop and evaluate the ef-
fectiveness of a financial management training curriculum and materials. After con-
sulting with a wide range of individuals who are experts in the field of debtor edu-
cation, including chapter 13 trustees, a curriculum was developed and pilot tested.
The study is nearing completion and a report will be submitted to Congress by the
end of this calendar year.

DEBTOR AUDITS

The BAPCPA mandated a new regimen of debtor audits for consumer cases filed
on or after October 20, 2006. Audits must be conducted in at least one out of every
250 consumer cases filed in a judicial district, and in cases where income or ex-
penses deviate from a statistical norm. Each audit will verify the accuracy of the
financial information provided in a debtor’s schedules and statement of financial af-
fairs. The audits are designed to assist the Program in identifying cases of fraud,
abuse, and error; to enhance deterrence; and to provide baseline data to gauge the
magnitude of fraud, abuse, and errors in the bankruptcy system.

In FY 2007, the USTP contracted with six accounting firms to perform the audits.
By statute, debtors are required to cooperate with the auditors, and a debtor’s dis-
charge may be revoked for failing to adequately explain either a lack of cooperation
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with the auditor or a material misstatement reported by the auditor. Before an
audit firm reports a material misstatement, it is required to offer the debtor an op-
portunity to provide a written explanation. The Program also is required to report
annually to Congress on the results of the audits.

As of August 31, 2007, 3,344 cases had been selected for audit and 2,575 audits
had been concluded. There are three potential outcomes for a debtor audit: (1) no
material misstatements reported, (2) at least one material misstatement reported,
or (3) issuance of a report of no audit. About 27 percent of the audits concluded thus
far have identified at least one material misstatement, and an additional 10 percent
were closed without audit completion generally because the debtor did not respond
to the audit notification letter, the debtor did not provide a sufficient response to
the audit firm’s request for information, or the case was dismissed before a suffi-
cient response was received.

When a debtor audit identifies a material misstatement, the Program reviews the
case to determine if enforcement action is appropriate. In a recent case in the East-
ern District of California, an audit revealed that a debtor had under-reported sev-
eral bank and financial accounts, and had failed to disclose pre-petition transfers
to insiders and creditors. Based on these facts, the United States Trustee’s Sac-
ramento office filed a complaint against the debtor, who agreed to forego the dis-
charge of $4.2 million in unsecured debt rather than proceed to trial.

CHAPTER 11 ISSUES

The Program carries out significant responsibilities in business reorganization
cases. These responsibilities include such matters as the appointment of official
committees of creditors and equity security holders, objections to the retention and
compensation of professionals, the review of disclosure statements, and the appoint-
ment of trustees and examiners where warranted. The BAPCPA reformed chapter
11 practice in many important respects, including the imposition of new deadlines
for reorganization in small business cases; the USTP appointment of privacy and
patient care ombudsmen to protect the rights of customers, patients, and other third
parties affected by chapter 11 cases; and the addition of other requirements to en-
hance management accountability. Because business reorganization cases often
raise highly complex questions of law and require sophisticated financial analysis,
such cases can be time intensive for United States Trustee staff.

In the first nine months of FY 2007, the Program filed 1,717 motions to convert
or dismiss chapter 11 cases. The grounds for such motions often involved debtors’
failure to file financial reports or debtors’ dissipation of estate assets without a rea-
sonable likelihood of rehabilitation. In addition, the Program filed objections to pro-
fessional fees in 460 cases and obtained nearly $17 million in fee reductions. An ad-
ditional $11 million in reductions in 578 cases were obtained through out-of-court
resolution. It is not possible to calculate other reductions voluntarily taken by pro-
fessionals on account of USTP scrutiny of compensation applications.

One recent case illustrates the USTP’s role in the review of professional com-
pensation. In the case of Northwest Airlines in the Southern District of New York,
debtor’s counsel was paid $35.5 million and requested an additional bonus of $3.5
million due to “exceptional results achieved, the quality of work performed and the
efficiency with which the services were rendered” in the case. The Program, along
with the flight attendants’ union and a former member of the Ad Hoc Committee
of Certain Claims Holders, objected to the success fee. The United States Trustee
argued that debtor’s counsel was well compensated at market rates and provided
no specific evidence of exceptional results that were not adequately compensated by
such rates. The court ruled that the requirements for a fee enhancement were not
met and denied the success fee.

The Program also reviews applications for the retention of professionals to ensure
compliance with section 327 conflict of interest prohibitions. During FY 2007, three
courts of appeals upheld objections by the USTP to the proposed retention of profes-
sionals who had interests adverse to the estate, were not disinterested, or failed to
disclose connections that created potential and actual conflicts of interest.

Another recent case demonstrates the important role of the United States Trustee
when management does not properly exercise its fiduciary obligations to the estate
and comply with the law. The United States Trustee’s Brooklyn office sought dis-
missal of a chapter 11 case due to the debtor’s failure to provide proof of insurance,
cooperate with the United States Trustee, meet disclosure and financial reporting
obligations, and otherwise demonstrate an ability to reorganize. On the date the
debtor filed its bankruptcy petition, it owned an apartment building that had more
than 1,400 uncorrected housing code violations and was about to be sold through
a HUD regulatory foreclosure. The United States Trustee’s motion to dismiss the
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case was supported by HUD, the City of New York, and an informal committee of
tenants. The Bankruptcy Court for the Eastern District of New York dismissed the
case on September 6, 2007, with a six-month bar to refiling a bankruptcy petition.
The bar to refiling will allow HUD to proceed with the foreclosure and transfer the
property to a responsible owner who will cure the housing code violations.

As noted, the BAPCPA added numerous provisions designed to enhance manage-
ment accountability and to provide greater protections to creditors, shareholders,
and the public. For example, Congress added section 1104(e) to the Bankruptcy
Code, which requires the United States Trustee to seek to oust management if there
are “reasonable grounds to suspect” that current management participated in fraud,
dishonesty, or other criminal acts in the debtor’s management or public financial re-
porting. In addition, corporate debtors are under stricter time deadlines to confirm
a plan of reorganization. Under new 11 U.S.C. §503(c), companies are also restricted
in their ability to pay bonuses to senior executives through Key Employee Retention
Plans (KERPs). Since enactment of section 503(c) through the beginning of August
2007, United States Trustees have filed approximately 40 objections to executive
bonus plans and have been successful in almost 70 percent of these cases. This num-
ber does not include additional instances where the United States Trustee per-
suaded the debtor to modify its compensation scheme to avoid an objection. More-
over, 11 U.S.C. §1112(b) was amended to lessen the court’s discretion to refuse to
order conversion of a case to chapter 7 if the debtor is not expeditiously reorganizing
in accordance with the commands of chapter 11.

Two cases illustrate our actions to carry out the new chapter 11 provisions:

e In the New Century TRS Holdings, Inc., subprime mortgage lending case, the
United States Trustee invoked section 1104(e) and filed a motion for the ap-
pointment of a trustee. As grounds, the motion cited New Century’s admitted
inability to stand behind its SEC financial filings and substantial issues
about its internal financial controls. While the court acknowledged that the
United States Trustee had raised serious concerns, the court granted alter-
native relief by ordering the United States Trustee to appoint an examiner
to investigate the circumstances surrounding New Century’s inaccurate public
financial filings. When New Century later acknowledged that it could not
stand behind its filings for a prior year, the court, at the United States Trust-
ee’s request, expanded the investigation to encompass that year as well.

o In the case of Malden Mills, the debtor, having failed to rehabilitate its busi-
ness in a previous chapter 11 case, filed a new petition and immediately
sought court approval of substantial bonuses for top management and others.
The bonuses were payable upon the consummation by the debtor of a pre-ne-
gotiated sale of assets. Unsecured creditors were to receive nothing in the
case, and most employees lost their jobs. The United States Trustee objected
to the excessive bonuses, and the debtor withdrew the bonus proposal.

PRIVATE TRUSTEE OVERSIGHT

One of the core functions of the United States Trustees is to appoint and super-
vise the private trustees who administer consumer bankruptcy estates and dis-
tribute dividends to creditors. The Program also trains trustees, evaluates their
overall performance, reviews their financial accounting, and ensures their prompt
administration of estate assets.

In the first nine months of FY 2007, approximately 530,000 consumer and other
non-business reorganization cases were filed under chapters 7, 12, and 13 of the
Bankruptcy Code in the 88 judicial districts covered by the Program. The United
States Trustees oversee the activities of the approximately 1,400 private trustees
appointed by them to handle the day-to-day activities in these cases. With distribu-
tions by these trustees of about $7.9 billion last fiscal year, the Program’s effective-
ness in this area is critical. The Program has continued to strengthen its partner-
ship with the private trustee organizations to address areas of mutual concern and
enhance the operation of the bankruptcy system.

In implementing bankruptcy reform, the Program worked closely with the trust-
ees and provided extensive training, with a particular focus on their new respon-
sibilities with regard to serving as employee benefit plan administrators and the
handling of debtor tax returns. We also have initiated the rulemaking process to
issue uniform trustee final reports, which will enhance consumer bankruptcy case
administration by improving access to case data and allowing for greater analysis
of the bankruptcy system.
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INFORMATION TECHNOLOGY EFFORTS

To the maximum extent possible, the USTP has leveraged its resources by uti-
lizing information technology. In addition to enhancing existing automated systems
that help manage caseloads and measure Program activity (e.g., the Automated
Case Management System, Significant Accomplishments Reporting System, Crimi-
nal Enforcement Tracking System, and Professional Timekeeping System), the
USTP has developed a number of new systems. These include a Means Test Review
Management System, a Credit Counseling/Debtor Education Tracking System, a
Credit Counseling/Debtor Education Certificate Issuance System, and a Debtor
Audit Management System.

Notwithstanding the addition of these systems, the Program’s ability to achieve
efficiencies and maximize data collection has been hampered by an inability to elec-
tronically extract data from bankruptcy petitions and schedules. As suggested in
Congressional Appropriations Committee Reports, we have been working with the
Administrative Office of the U.S. Courts (AOUSC) for more than two years to have
a data-enabled form standard made mandatory, subject to appropriate privacy and
access concerns. “Data tags” in a data-enabled form permit the computer system to
automatically extract and aggregate financial and other information from bank-
ruptcey filings. Such forms would make the USTP’s implementation of the new bank-
ruptcy law vastly more time and cost efficient in several key areas such as calcu-
lating the means test to determine eligibility for chapter 7 relief and identifying
cases for audit under statutory case selection standards. They would also save case
trustees significant time and expense in the filing of final reports in hundreds of
thousands of no-asset consumer cases where considerable new information is re-
quired under the BAPCPA. In addition, data tags could aid the courts in performing
administrative functions and would assist policymakers and researchers in ana-
lyzing the effectiveness of the bankruptcy system (by, for example, providing better
data on the relationship between medical expenses and bankruptcy filings). Discus-
sions with the courts on this critical issue are continuing.

FISCAL YEAR 2008 APPROPRIATIONS REQUEST

The USTP is entirely self-funded through user fees paid by bankruptcy debtors.
All revenues are deposited into the United States Trustee System Fund. The Pro-
gram may expend funds as appropriated by Congress. In FY 2007, approximately
50 percent of the funding was derived from quarterly fees in chapter 11 reorganiza-
tion cases. The balance of the funds was derived from filing fees paid in chapters
7, 11, 12, and 13, as well as interest earnings and miscellaneous revenues.

For FY 2007, Congress appropriated $223.1 million for the USTP. This amount
provided funding for operations, including the Executive Office and 21 regions con-
sisting of 95 field offices. The Program employs approximately 1,300 attorneys, fi-
nancial analysts, and support staff. The USTP covers more than 300 sites where
bankruptcy judges conduct proceedings and more than 450 administrative hearing
sites (i.e., section 341 meeting rooms).

For FY 2008, the President requested appropriations of $231.9 million for the
USTP. This amount would provide a current services budget. The Senate Appropria-
tions Committee approved the President’s budget. The House of Representatives
passed legislation that would satisfy the President’s request, subject to collections.
The Program and the Department have re-estimated the level of receipts that are
expected to be collected in 2008. The Attorney General has addressed the issue of
the USTP funding in his appeal to the Appropriations Subcommittee, pointing out
that the U.S. Trustee System Fund has a sufficient surplus to fully fund the FY
2008 request.

CONCLUSION

The United States Trustee Program has assembled a substantial record of accom-
plishment since enactment of the BAPCPA. Compliance with the comprehensive
changes to the Bankruptcy Code has presented significant challenges to the United
States Trustees, the courts, debtors, creditors, attorneys, and others. The bank-
ruptcy system is in a period of transition. The USTP will continue its efforts to work
cooperatively with all components of the system to satisfy our obligations to imple-
ment the law with fairness, efficiency, and effectiveness for the benefit of all stake-
holders.

Ms. SANCHEZ. Thank you. Judge Cristol?
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TESTIMONY OF THE HONORABLE A. JAY CRISTOL, JUDGE,
UNITED STATES BANKRUPTCY COURT, SOUTHERN DISTRICT
OF FLORIDA, MIAMI, FL

Judge CRISTOL. I am proud of the bankruptcy system of the
United States and believe it is the most compassionate and, at the
same time, most effective system in the world, because it goes be-
yond the archaic concept of looking only to the distribution of as-
sets to creditors and offers an honest debtor a fresh start.

In answer to the question, “Watch dog or attack dog,” the answer
is the U.S. Trustee is not one dog. It is a pack of dogs. In the area
of chapter 11 reorganization, the U.S. Trustee staff at local levels
provide extremely valuable assistance to the courts.

In this area, the U.S. Trustee is a beloved Lassie or a Rin Tin
Tin. Sadly, in the area of consumers, the U.S. Trustee is a pit bull.
The problem comes from the top. Over the tenure of the past two
directors, Lawrence Friedman and Clifford White, the policies sent
from Washington to the soldiers in the field have made the U.S.
Trustee program in the consumer area a pit bull.

I do not mean to make ad hominem attacks on Mr. Friedman or
Mr. White. I respect them both as to integrity and professional tal-
ents. The problem is their perspective.

Mr. White’s distinguished career has been served in the office of
the Federal prosecutor. These gentlemen seem to view all debtors
with a suspicion through prosecutorial eyes as dishonest crooks try-
ing to beat the system and perceive debtors’ lawyers as disrepu-
table and untrustworthy.

Nothing is further from the truth. In my more than two decades
on the bench, I have observed that almost all consumer debtors
seeking relief in bankruptcy are honest, decent, hardworking citi-
zens who suffered a catastrophic financial tragedy, seldom of their
own making, such as a medical disaster and no health insurance,
loss of employment, dissolution of a marriage or other financial
misfortune.

Consumer lawyers who represent them are generally competent
and well meaning, without blemish on their character.

The U.S. Trustee’s most recent annual report boasts of the na-
tional civil enforcement initiative yielding millions in debts not dis-
charged. There is a substantial difference between debts not dis-
1char,cc._lsled and debts collected. They offer no figures on debts col-
ected.

The old adage, “You cannot get blood from a stone,” is especially
applicable here. Very little of the nondischarged debts are collected.

So what has been accomplished?

The report also claims that they have a better than 99 percent
success rate in complaints filed against debtors. It fails to mention
how many cases are won by default.

Think about it. A destitute, honest debtor that has appropriately
turned over all of his or her property to the panel trustee, except
for exempt property, which, in many States, is meager, is served
with a lawsuit filed by the United States of America, represented
by highly-skilled, well-paid lawyers.

In these circumstances, most debtors have neither the money nor
the will to fight. In many instances, their remaining exempt prop-
erty will not even cover the amount of a retainer to a competent
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counsel. It is not Goliath against David. It is more like Goliath
against an ant.

And what is the benefit to society of most of these undischarged
debts or denials of discharge? Without discharge and the fresh
start it provides, these victims of the initiative find it difficult to
get a job, get credit, or climb out of the financial pit in which they
are trapped.

They are denied a fresh start and the opportunity to re-enter so-
ciety as productive citizens. The mean-spirited streak in the new
law provides draconian penalties for the most minor and insignifi-
cant compliance failures of even unimportant matters. The U.S.
Trustee seems to be enamored with these harsh penalties.

The new law makes it harder for consumers to save a home from
foreclosure or a car from repossession, and the U.S. Trustee’s policy
seeks the harshest implementation of these provisions.

As a result, honest people, homeless or unable to drive to work.
If a debtor’s papers contain minor discrepancies that have no effect
O}Ill the results of the case, there is no valid reason to persecute
them.

The problems of consumer debtors are only exacerbated by the
aggressive anti-consumer stance of the U.S. Trustee Program. The
independent decisions of career personnel in local offices have been
subordinated to central directives from a politicized central office.

While spending enormous resources pursuing minor document
defects in papers filed by consumer debtors, the U.S. Trustee
spends little or no time on creditor wrongdoing. The U.S. Trustee
was supposed to be a neutral monitor of the system and, for many
years, it was. That neutrality has been maintained in North Caro-
lina and Alabama under the bankruptcy administration system.

A final sad example is my case In re Jean Raul Petit-Louis, a
pauper. He did not own real estate. He did not own a car. He had
no money and little more than the clothes on his back.

He lost his job and could not pay his rent in public housing.
Upon getting back to work, he was in danger of eviction because
of a few dollars of unpaid rent. He could only keep a roof over his
head if the debt was paid, which he could not do, or if he was dis-
charged.

Petit-Louis, Little Louis, could not speak English and could not
obtain credit counseling in Creole, the language he understood. Of
ten U.S. Trustee approved credit counselors in southern Florida,
not one had a Creole-speaking counselor.

The U.S. Trustee had not carried out its statutory obligation to
provide credit counseling in a meaningful way

Nevertheless, the U.S. Trustee sought to bar Little Louis from
bankruptcy release and when I granted a waiver, which is allowed
by the statute, the U.S. Trustee filed a lengthy motion to recon-
sider, followed by an appeal and a threat to Little Louis that the
U.S. Trustee would appeal all the way to the Supreme Court.

So Little Louis gave up and voluntarily dismissed his case—an-
other ant smashed by the unlimited resources of the pit bull doing
good as it sees doing good.

I close with the words of Cicero, “We are not those who do evil
in the name of evil, but heaven protect us from those who do evil
in the name of good.”
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[The prepared statement of Judge Cristol follows:]

PREPARED STATEMENT OF THE HONORABLE A. JAY CRISTOL

My name is A. Jay Cristol. 1 am a United States Bankruptcy Judge in the Southern
District of Florida. This is my 23™ year on the bench. Iserved as chief judge from 1993 to
September 1999. Prior to my appointment to the bench [ was a civilian lawyer for 25 years with
an extensive bankruptcy practice and service as a trustee in bankruptcy.

T also served twenly years in the Reserve Judge Advocate Generals Corps where, among
other assignments, T lectured in the Pentagon and clsewhere to lower ranking cnlisted personncl
and military legal assistance lawyers on [inancial management and bankrupicy.

I am proud ol the bankruptcy system of the United States of America and believe it was
intended to be the most compassionate and, at the same time, most cffective system in the world
because it goes beyond the ancient concept of looking only Lo the distribution of assets to
creditors and offers the honest debtor a fresh start. When the 1978 Codc and its amendments
were enacled the bankrupliey judge was elevated [rom a releree in bankrupltcy o pure judge status
and the administrative tasks were ultimately transferred to the U.S. Trustee who should have
been more accurately named the U.S. Bankruptcy Administrator.

The program worked well for many years under the directorships of Gerry Patchen and
others.

In answer o the question, “Watch Dog or Attack Dog?” the answer is the U.S. Trustee is
not onc dog. Ttis a pack of dogs.

In the arca of chapter 11 rcorganizations the U.S. Trustec staff at local levels provides
extremely valuable assistance to the Courts. In this area the U.S. Trustee is a beloved Lassie or a
Rin Tin Tin. Sadly, in the arca of chapter 7 and chapter 13 the U.S. Trustce program is a pit bull.

Let me be quick to say the local Assistant United States Trustees and their staffs are
generally competent and understanding and the regional Assistant U.S. Trustees generally are the
same. The problem, as I see it, comes from the top. As I mentioned, the program ran well when
Gerry Patchen was Director. Over the tenure of the past two directors, Lawrence Friedman and
Clifford White, the policies sent from Washington to the soldiers in the field have turned the U.S.
Trustee program in the arca of consumer debtors into the pit bull.

1 do not mean to makce ad hominem attacks on Mr. Fricdman or Mr. White. [ respect
them both as to their integrily and prolessional talents. It should be noted that Mr. White was
honored in 2006 with a Presidential Rank Award for Meritorious Scnior Professional Scrvice.

The problem, as Isce it, is the perspective of Mr. Fricdman and Mr. White, whose
distinguished career has been served in the office of the Federal Proseculor. These gentlemen
scem to view all debtors with suspicion through prosccutorial cyes as dishonest crooks trying to
beat the system and perceive debtor’s lawyers as disreputable and untrustworthy

-
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Nothing is (urther from the truth. In my more than two decades on the bench | have
observed that almost all consumer debtors seeking relief in the bankruptcy court are honest,
decent, hardworking citizens who suffered a catastrophic financial tragedy, seldom of their own
making, such as serious medical disaster and no health insurance, loss of employment,
dissolution of a marriage or some financial mistake or misfortune. The consumer lawyors who
represent them are generally competent and well-meaning without blemish on their character,

Yes, there are a [ew bad apples in the barrel. Prior to the U.S. Trustee’s much publicized
“National Civil Enforcement Initiative” most of the bad apples were caught by the system. Some
gol away, just like things happen in all segments of our society.

The U.S. Trustee boasts in its Annual Reports ol a small number ol anecdotal success
storics, most of which would have come to the samc result without intervention by the U.S.
Trustee. The total numbers boasted about are infinilesimal against the total numbers of
bankruptcy filings.

Likewise, the U.S. Trustee reports of the initiative yielding “millions in debts not
discharged.” The most recent report for fiscal year 2005 speaks of yielding $583 million in debts
not discharged. There is substantial difference between debts not discharged and debts collected.
The U.S. Trustee offers no figurcs on debts collected. The old adage “You cannot get blood from
a stone” is especially applicable here. Very little ol the non-discharged debts are collected so
what has been accomplished?

The report claims a better than 99% success rate in the 1112 complaints filed to deny or
revoke discharge. It [ails to mention how many cases are won by default.

Think about itl. A destitute, honest debtor that has appropriately turned over all his or her
property to the panel trustee, except for exempt property, which in many states is meager, is
served with a lawsuit [iled by the United States of America, represented by highly skilled, well-
paid lawyers. In these circumstances most debtors have neither the money nor the will to fight.
In many instances their remaining exempt property will not even cover the amount of a retainer
to a competent attorney. It is not Goliath against David, it is more like Goliath against an ant.

And what is the benefit to society of most of these undischarged debts or denials of
discharge? Without discharge and the fresh start it provides, these victims of the existing
initiative [ind it dillicult to get a job, gel credit or climb out of the deep pit in which they are
trapped. They arc denied a fresh start and the opportunity to re-enter socicty as productive
citizens.

The new law codified some uselul procedures o assist panel trustees and the court in
administering cascs. The mcan-spirited streak that permeates the new law provides draconian
penalties for the most minor and insignificant (ailures to comply with the even unimportant
statutory requirements. The U.S. Trustee is enamored of these harsh penalties and swings its

3
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sword with a vengeance. When local U.S. Trustee lawyers (ollow some of the policies set by
Washington, I sense a feeling of embarrassment by the U.S. Trustee’s attorneys at what they have
been directed to do. Some specific examples are:

Consumer bankruptcy attorneys have the experience of explaining the new requiroments
to prospective clients, only to have the clients go away discouraged, and never return, Debtors
must obtain all “payment advices” for the 60 days before the bankruptey is filed; they must
obtain a tax return or transcript for the most recent year before the petition is [iled; they must
provide information on cvery penny of their income for the six months prior to when the petition
is filed; they must provide bank statements to the trustee and evidence or other current income;
they must attend a pre-petition credit counscling bricfing, no matter how hopeless their situation
and regardless or whether their problems were caused by imprudent credit decisions or
unavoidablc financial catastrophcs; attorncys must complcte numerous additional forms,
including a six-page means lest form that requires arcane calculations about which there are
many different legal interpretations. According to the United States Trustee program, attorneys
must also provide clients with pages and pages of so called “disclosures”, many of which are
either irrelevant to the client’s case or inaccurate, which then requires much additional time spent
explaining why they are irrelevant or inaccurate. U.S. Trustee policy sees no problem denying a
debtor bankruptcy because their income calculated on the statutory method as the average over
the last six months is too high when, in fact, the Dcbtor lost their job and their income is zero.
But il an expenses element on the mean lest is higher than the actual number, the U.S. Trustee’s
policy has the chutzpah to ignorce the statutory calculation and wants to use the actual number.

The recent GAO report states that the credit counseling requirement is not serving its
supposed purpose. Even the credit counselors report that only 2-3% of the prospective deblors
they serve could cven contemplate a debt management plan. The counscling requircment scrves
primarily as yet another barrier to bankrupicy, especially in those districts where judges have
ruled that debtors, even those facing emergencies, cannot file their bankruptcy cases until the day
aller they receive the credit counseling briefing. Why not the same day?

If a debtor’s papers contain minor discrepancies in the numbers, discrepancies that would
have had no effect on the results of the case, the debtor should not be publicly accused, as they
arc now, of making “matcrial misstatements.” Such scrious accusation should be reserved for
cases in which the debtor’s misstatement had a signiticant impact on how the case was
administered. There is no valid reason for the U.S. Trustee to persceute debtors.

The new law makes it harder for consumers to save a home from foreclosure or a car
[rom repossession and the U.S. Trustee policy seeks the harshest implementation of these
provisions. Result: honest pecople become homeless. Familics are broken up. The victims lose
their jobs because they have no car to drive 1o work.

The problems of consumer debtors are only exacerbated by the aggressive anti-consumer
stance of the United States Trustee program. The independent decisions of career personnel and

4
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local ofTices have been subordinaled to central directives [rom a politicized central office
dedicated to serving the political interests of the administration - in this case by effectively
becoming an arm of the administration’s corporate backers in the financial services industry and
trying to make bankruptcy as difficult and unattractive as possible. Spending enormous
resources in going after minor document defeets in papers filed by consumer debtors has donc
nothing to address the widespread [raudulent claims and charges o[ mortgage companies in
bankruptcy and other creditor abuses. Most documents filed by debtors” attorneys arc not as
poorly and inaccurately prepared as the unsupportable documents (iled in great profusion by
creditors — yet the U.S. Trustee spends little or no time on creditor wrongdoing.

The U.S. Trustce was supposcd to be a ncutral monitor of the system and, for many ycars,
it was. More recently, it seems to devote almost all resources Lo going afler consumer deblors.
They give great scrutiny to consumers’ filings, but almost none to creditors” activitics. The
neutrality has been maintained in North Carolina and Alabama under the Bankruplcy
Administration System under judicial control.

It appears that the U.S. Trustee sees its mission to deny people relief through bankruptcy.
They file dismissal motions for minor defects, which makes things especially difficult for pro se
debtors. The U.S. Trustee should be helping not hindering these people. Dismissal motions filed
for things like credit counscling a fow days carly, or onc or two missing pay stubs, when it is
obvious that such omissions are ol no signilicance.

A final sad example is my case I re Jean Raul Petit-Louis, a pauper. He did not own
real cstatc. He did not own a car. He had no moncy and little more than the clothes on his back.
He lost his job and could not pay his rent in public housing where he lived in a tiny apariment.
Upon getting back to work he was in danger of cviction because of the few dollars of unpaid rent.
He could only keep a roof over his head if the debt was paid, which he could not do, or i['it was
discharged. Petit-Louis (“Little Louie”) could not speak English and could not obtain credit
counseling in Creole, the language he understood. Often U.S. Trustee approved credit
counselors in southern Florida not one had a Creole speaking counselor. The U.S. Trustee had
not carried out its statutory obligation to provide credit counseling in a meaningful way. Instead
of agreeing to a waiver of the requirement as allowed by the statute, the U.S. Trustee sought to
bar Little Louic from bankruptcy rclicf and whon 1 granted a waiver the U.S. Trustee filed a
lengthy motion to reconsider followed by an appeal and a threat to Little Louie that they would
appeal all the way to the Supreme Court. Eventually, Little Louic voluntarily dismisscd his case.
Although he maintained the Court had jurisdiction to grant reliel, il became clear o him and his
pro bono counscl that the U.S. Trustcc would usc its unlimited resources to continue litigating
the dispute, even il it required litigating the issues all the way to the Supreme Court,

1 have submitted a number of cases ol similar actions by the U.S. Trustee against other
Little Louics.
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1 will close by warning Little Louie and other poor but honest debtors with the words of
Cicero: Fear not those who do evil in the name of evil but heaven protect us from those who do
evil in the name of good.

-6-
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Appendix to A. Jay Cristol Testimony

A, Jay Cristol cases:

In re Petit-Louis, 344 B.R. 696 (Bankr. S.D.Fla, 2005)
In re Petit-Louis, 338 B.R. 132 (Bankr, S.D.Fla, 2005)

Debtor spoke only Creole and no credit counseling was available at the time in Creole.
UST filed motion to dismiss, arguing that debtor must obtain counscling in language he
did not understand. Court denied dismissal and UST moved [or reconsideration. Court
again denicd dismissal. Court stated: “The U.S. Trustec's disregard for non-English
speaking residents seeking counseling in the Southern District of Florida, a district which
the U.S. Trustec admits ‘presents its own unique sct of language issucs’, cvidenced the
failure of the Office of the U.S. Trustee 1o comply with its duties in determining whether
counseling services are adequate in this district. If the U.S. Trustee fails to manage the
bankruptcy counseling system in a non-discriminatory fashion, the Court has the authority
and indeed the responsibility to allow a debtor access to the bankruptcy system by
waiving a requirement which, in practice, is inappropriately excluding him on the basis of
his lack of English language ability.”

In re Morgan, 2007 WL 2298010 (Bankr. S.D.Fla. 2007)

The debtor performed “mceans test™ calculation, taking the housing ownership expense
deduction [or his residence which was [ree and clear ol all liens and encumbrances.
Chapter 13 trustee objected to above-median-income debtor's proposed plan, as failing to
satis[y “projected disposable income” test. The Court held the debtor is allowed a
deduction for the mortgage/rental expense. “The plain meaning of the statute and its use
ol the term “applicable” instead of “actual” evidences Congress' intent 1o set the Local
Standards as a fixed allowance rather than a cap. The Court must assume that Congress
said what it meant and meant what it said. Had Congress wished the Standards to act as a
cap rather than an allowance, it knew what language to use.”

In re Benedetti, 2007 WL 2083576 (Bankr. S.D.Fla. 2007)

UST moved to dismiss debtor's Chapter 7 casc, as presumptively abusive under a
properly performed “means test” calculation. Specifically, the UST objected to the
“mcans tost” calculation performed by debtor on the grounds that debtor had improperly
deducted vehicle lease payments on motor vehicle that she intended 1o, and actually did,
surrcnder. The court held that debtor who, on date bankruptey petition was filed, was
contractually obligated to make automobile lease payments to creditor asserting an
interest in one of her two motor vehicles was entitled to deduct her obligations on this
motor vehicle lease in performing “means test” calculation, even though she intended to
surrender vehicle and would not actually be making these lease payments. “Using a
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‘snapshot” view of the Debtor's expenses on the date of [iling makes sense in the context
of a Chapter 7 case. The application of the provisions of sec. 707(b)}(2) involves an
evaluation of the Debtor's financial condition on the petition date such that a post-petition
surrender of collateral is irrelevant and inconsequential. The means test is statutorily
defined as a mechanism for determining whether a presumption of abusc arises in a
Chapter 7 case, with relerence to expenses ‘as in ellect on the date of the order [or relief.’
11 U.8.C. § 707(b)(2)(A)(i) and (ii}. The test has been described as a “snapshot” on the
petition date rather than an evolving progress report on the Debtor's [inances. See In re
Nockerts, 357 B.R. 497 (Bankr. E.D.Wis. 2006).”

In re Meza, 2007 WL 1821416 (E.D. Calit. 2007)

UST moved to dismiss the case because the debtor’s certificate ol counseling was (rom
an unapproved agency. The bankruptey court found the debtor substantially complicd
with counseling requirements and denied the motion. (Debtor had been in a credit
counscling plan with a debt consolidation service pre-petition.) UST appcealed and the
District Court allirmed.

In re Jones, 352 B.R. 813 (Bankr. S.D.Tcx. 2006)

Debtors obtained credit counseling about 190 days before case was filed. UST moved to
dismiss because counseling was not obtained within 180 days before petition. Court
found that it had to dismiss case but stated, “if the US Trustee has any discretion (akin to
"prosecutorial discretion" in other functions of the Justice Department), the Court would
hope that the US Trustee would decline to prosecute a motion to dismiss under the
circumstances presented in this case. A debtor who obtains credit counseling only 190
days prior to [iling a bankruptcy petition and who delays (iling a bankruplcy petition to
try to implement the lessons learned in counseling certainly seems to meet the objective
ol the statute, il not the literal requirement. And unless the US Trustee has unlimited
resources, it would scem that limited resources would be better put to other litigation.”

In re Romero, 349 B.R. 616 (Bankr. N.D.Calif. 2006)

Debtors filed bankruptey to stop a wage garnishment of their only income and asked for
deferral of credit counseling due to exigent circumstances. They obtained counseling
within time permitted by court. UST filed a motion to dismiss arguing the wage
garnishment was not an exigent circumstance. The court denied the motion, stating: “In
this case, Debtors faced imminent garnishment of their only income. The only way to stop
the wage garnishment from taking effect was for Debtors to file bankruptcy by July 10.
Debtors requested credit counscling from an approved agency on July 7, but were unable
Lo obtain the requested services until seven days later. I determine that the looming wage
garnishment constitutes cxigent circumstances permitting a temporary waiver of the credit
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counseling requirement.”

In re Bricksin, 346 B.R. 497 (Bankr. N.D.Calif. 2006)

The debtors obtained counseling more than 180 days belore the case was [iled. The court
denied the UST motion to dismiss, stating: “The Court finds that application of the
slatutory scheme to dismiss this case, as the Trustee urges, would produce a result at odds
with Congressional intent. The intent behind these statutory amendments is to cncourage
debtors 1o seek alternatives Lo the bankruplcy process and to promote debtor awareness of
the cffects of a bankruptey filing by requiring pre-petition credit counscling. Debtors had
received exlensive pre-petition credit counseling and then -- during the 180-day period
prior to filing for bankruptcy -- were procceding with their repayment plan, and making
very substantial payments to creditors. While [ailing to comply with the law's technical
letter, the Debtors were clearly in compliance with its spirit. The Court finds that the
Debtors' need for a bankruptey filing was not and could not have been obviated by
additional credit counseling. Debtors were keenly aware of the implications of the
bankruptey filing. Indeed, CCCS had advised the Debtors that their only viable option
was to file for bankruptcy. . . . Debtors have already paid for and completed two credit
counscling scssions. It would be incquitablc for this Court to hold that these Debtors'
technical non-compliance with the law, despite their very best ellorts, warrants dismissal
of this casc, which would require these Debtors to start all over, to pay another $ 299.00
(iling fee, and potentially deprive them of the protection of the aulomalic stay.”

In re Koliba, 338 B.R. 39 (Bankr. N.D.Ohio 2006}

Debtors and attorney failed to sign bankruptcy petition before it was filed electronically.
UST moved to dismiss case. The court stated, “in this case, absolutely nothing has been
put forth or even alleged which would tend to show that the Debtors are not honest, and
thus not deserving of the protections of the Bankruptcy Code. On the other side of the
coin, the UST did not offer any satisfactory explanation as to how an objective of
bankruptey law would be furthered by dismissal. For example, it did not allege that the
dismissal of the Debtors' case would be in the best interest of the Debtors' estate or their
creditors.” The motion was denied.
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696 344 BANKRUPTC
ORDER DENYING MOTION FOR
RECONSIDERATION OF
ORDER

THIS CAUSE came before the Court
for consideration of the Debtors' Motion
for Reconsideration of Order. The Debt-
ors are seeking reconsideration of the
March 10, 2005 Order Sustaining Objec-
tions te Claimed Exemptions (C.P. 55). In
addition to being untimely, the Motion for
R ideration fails to allege
manifest error of law, misapprehension of
fact, or fraud as required for rehearing
pursuant to Federal Rule of Bankruptey
Procedure 9024. See F.R.Civ.P. 60(b)
(made applicable by Fed.R.Bankr.P. 9024),
Thus, there are insufficient grounds for
rehearing or reconsideration. According-
ly,itis

ORDERED that the Debtors’ Motion
for Reconsideration of Order is denied.

0
o} DI
b

In re Jean Raoul PETIT-
LOUIS, Debtor.

No. 0560335 BKC AJC.

United States Bankruptey Court,

S.D. Florida,

Miami Division,

June 23, 2006.
Background: Prospective Chapter 7 debt-
or requested a waiver of prepetition credit
counseling requirement. The Bankruptey
Court, A, Jay Cristol, Chief Judge Emeri-
tus, 338 B.R. 132, granted debtor's request
based on his limited English language
skills and lack of Creole credit counselors,
and United States Trustee (UST) moved
for reconsideration.

Y REPORTER

Holdings: The Bankruptey Court, Cristol,
Chief Judge Emeritus, held that:

(1) UST’s determination as to whether
there were approved nonprofit budget
and credit counseling agencies in dis-
trict that were reasenably able to pro-
vide adequate counseling services, or
whether there was lack of sueh agen-
cies of kind sufficient to excuse debtor
from having to obtain such counseling
as prerequisite to bankruptcy relief,
was subject to review by bankruptey
court; and

(2) debtor was entitled to waiver of credit
counseling requirement imposed by
Bankruptey Abuse Prevention and
Consumer Protection Act (BAPCPA),
based on fact that, when petition was
filed, there were no approved counsel-
ing agencies in district that offered
credit counseling in Creole.

Motion denied.

1. Bankruptcy ¢=2164.1

Motion for rehearing is not opportuni-
ty to raise arguments which could have
been made, but were not, at initial hearing.

2. Bankruptcy €=2222.1

United States Trustee’s (UST's) de-
termination as to whether there were
approved nonprofit budget and credit
counseling agencies in district that were
reasonably able to provide adequate
counseling services, or whether there
was lack of such agencies of kind suffi-
cient to excuse debtor from having to
obtain such counseling as prerequisite to
bankruptey relief, was subject to review
by bankruptey court, which, if it decided
that adequate counseling was lacking,
had authority to waive counseling re-
quirement. 11 US.C.A. § 109(h)(2).
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3. Bankruptcy <=2222.1

Chapter 7 debtor's request for waiver
of credit counseling requirement imposed
by Bankruptey Abuse Prevention and Con-
surer Protection Act (BAPCPA), based on
faet that he was fluent only in Creole and
lack of approved agencies in district that
offered credit counseling in Creole, suffi-
ciently placed United States Trustee
(UST) on notice that debtor intended to
challenge the UST’s determination of ade-
quacy of credit counseling in district. 11
US.C.A. § 109h)@).

4, Bankruptcy €=2222.1

If the United States Trustee (UST)
fails to manage bankruptey counseling sys-
tem in non-diseriminatory fashion, such as
by failing to ensure that counseling ser-
vices are available to non-English speaking
debtors in distriet, bankruptey court has
autherity, and indeed the responsibility, to
allow debtors access to bankruptcy system
by waiving requirement which, in practice,
is inappropriately excluding them on basis
of their lack of English language ability.
11 US.C.A. § 109(h)2).

5. Bankruptcy €=2222.1

Mere fact that Chapter 7 debtor, a
non-English-speaking  individual ~ who
lacked funds to hire translator, might have
asked friend or relative who spoke both
English and his native Creole to accompa-
ny him to credit counseling ageney did not
excuse United States Trustee (UST), in
determining adequacy of credit counseling
services in district, of obligation to consid-
er needs of non-English speaking residents
in district; prospective debtor, in seriong
financial trouble and so destitute that he
or she could not even afford to pay filing
fee, would not be fairly treated by receiv-
ing gratuitous translation of unknown
quality from friend or relative. 11
U.S.CA § 109h)2).

6. Bankruptcy 22221

Chapter 7 debtor who was fluent only
in Creole and lacked funds to hire trans-
lator was entitled to waiver of credit
counseling requirement imposed by Bank-
ruptcy Abuse Prevention and Consumer
Protection Act (BAPCPA), based on fact
that, when petition was filed, there were
no approved counseling agencies in dis-
trict that offered credit counseling in
Crecle. 11 U.S.C.A. § 109(h)2).

Carolina A. Lombardi, Esq., Legal Ser-
vices of Greater Miami, Inc., Miami, FL,
John W. Kozyak, Esq, Lisa B. Keyfetz,
Esq., Kozyak, Tropin & Throckmorton,
P.A, Coral Gables, FL, Paul M. Uyehara,
Esq., Community Legal Services, Ine.,
Philadelphia, PA, for Debtor.

Steven R. Turner, Esq., Assistant Unit-
ed States Trustee, Miami, FL, U.S. Trus-
tee.

ORDER DENYING US. TRUSTEE'S
MOTION FOR RECONSIDERA-
TION OF ORDER GRANTING
WAIVER OF CREDIT COUNSEL-
ING

A. JAY CRISTOL, Chief Judge.

This cause came before the Court for
hearing on May 24, 2006 on the United
States Trustee’s Motion for Reconsidera-
tion of the Order granting a waiver of
credit counseling required by 11 U.S.C.
§ 109Ch)1) for Mr. Petit-Louis. The
Court granted the waiver because the ap-
proved credit counseling agencies in the
Southern District of Florida were not rea-
sonably ahle to provide adequate services
to Mr. Petit~Louis, who only speaks and
understands Creole.

The U.S. Trustee moved for reconsider-
ation of the Court's waiver order on the
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basis that the Court lacks suthority to
permanently waive credit counseling under
11 US.C. § 109(h)(3) and that Mr. Petit—
Louis failed to comply with the require-
ments for obtaining a waiver under section
109(h)3). Two days before rehearing, the
U.S. Trustee supplemented its motion, and
filed supporting affidavits, to argue for the
first time that Mr. Petit-Louis was not
entitled to a waiver of credit counseling
because eredit counseling was available in
Creole in the district at the time Mr. Pet-
it-Louis filed his bankruptcy petition,
However, the U.S. Trustee did not bring
any witnesses to the hearing for cross-
examination.

Kozyak, Tropin & Throckmorton, PA
and Legal Services of Greater Miami, Inc.,
on behalf of the Debtor, presented Car-
olina Lombardi, Esquire as a witness.
The Court was uncertain about whether
testimony was required to resolve this
matter and allowed Attorney Lombardi to
testify, subject to a later determination of
whether or not testimony was reguired.
As stated on the record, if testimony was
required, then a further hearing would be
held to allow the presentation of testimony
by the U.S, Trustee. As the proceeding
developed though, it became clear that tes-
timony was not required, based upon the
Tepr i and issi of both

344 BANKRUPTCY REPORTER

2006. The U.S. Trustee’s motion to intro-
duce the affidavits into evidence (made
after the U.S. Trustee had rested), is de-
nied and the affidavits will not be consid-
ered.

BACKGROUND

Jean Raoul Petit-Louis (the “Debtor”)
filed a voluntary chapter 7 petition on De-
cember 30, 2005 (the “Petition”). Mr. Pet-
it-Louis is fluent in Creole, and has very
limited English capability. He filed his
petition and it was accepted in forma pau-
peris as provided by Bankruptcy Rule
1006(c).

At the hearing on January 31, 2006, Mr.
Petit-Louis's counsel informed the Court
that prior to filing the Petition, she con-
tacted every approved counseling agency
on the US. Trustee’s approved list of
agencies for the Southern District of Flori-
da to determine whether the agency could
provide credit counseling pursuant to see-
tion 109(h)(1) in Creole. In each instance,
the agency representative whe answered
the phone stated that the agency could not
provide credit counseling in Creole. It is
not disputed that, at the time of the filing,
the list maintained by the Office of the
U.S. Trustee did not disclose the existence
of any agency equipped to provide credit
ing in Creole.

parties. The Court therefore did not con-
sider the testimony of Attorney Lombardi
and decided the matter on the pleadings,
reprezentations and admissions made in
open Court at the hearing.

[1] Because & motion for rehearing is
not an opportunity to raise arguments that
could have been made, but were not, at the
initial hearing, see Lussier v. Dugger, 904
F.2d 661, 667 (11th Cir.1990), the Court
will reconsider the waiver order for the
limited purpose of add ing whether the

Because he could not obtain the requi-
site pre-filing counseling in Creole, nor
could he afford to hire an interpreter, Mr.
Petit-Louis requested that the regional
U.S. Trustee do any of the following:
waive the credit counseling requirement;
provide him with a Creole interpreter; or,
decertify the approved counseling agencies
for failure to provide Creole speaking
counselors. By letter dated January 12,
2006, the U.S. Trustee declined to provide
i i refused to waive

Court had authority to waive counseling
based on the record as of January 31,

the requirement and did not dispute the
fact that no counseling was available in
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Crecle. A letter addressed to the U.S.
Trustee requesting this relief was attached
to Mr. Petit-Louis’ petition, and, because
the Debtor checked the box on Official
Form 1 requesting a waiver for exigent
cireumstances, the letter was docketed as
a  “Certification of Exigent Circum-
stances”.!

On January 31, 2006, the Court heard
argument on the Debtor's request for
waiver of section 109(h)(1)'s counseling re-
quirement, The U.S. Trustee requested
that the case be dismissed on account of
Mr. Petit-Louis’ failure to comply with
section 109(hX1). Following the hearing,
the Court entered an order finding that
there was no pessibility that Mr. Petit—
Louis could obtain counseling under the
circumstances and that Mr. Petit-Louis
was therefore entitled to a waiver of the
counseling requirement because his inabili-
ty to obtain counseling denied him access
to the Bankruptey Court. The Order is
titled “Order on Debtor’s Petition of Exi-
gent Circumstanees that Merits Waiver of
Budget and Credit Counseling” and refer-
ences section 109(h)(3).

At the time of the entry of the Order,
the Court considered section 109(h)(@3) as
the appropriate section under which the
Court had authority to grant a waiver to
the Debtor. The Court does not recede
from its earlier ruling; however, upon fur-
ther reflection, the Court believes that it
also has ample authority to waive the re-
quirement of prepetition credit counseling
for the Debtor under section 109(h)2) of
the Bankruptcy Code. Section 109(h)2)
provides the Court authority to grant the
waiver premised upon the unavailability of
counseling in Creole.

MEMORANDUM OPINION
[2} Under the Bankruptcy Abuse Pre-
vention and Consumer Protection Act

1. Official Form { only provides debtors with

the option to request a waiver on account of

{BAPCPA), debtors are required to attend
a credit counseling course from an agency
approved by the Office of the U.S. Trustee
prior to filing a petition. See 11 U.S.C.
§ 10%h)(1). However, pre-filing counsel-
ing is not required for;
a debtor who resides in a distriet for
which the United States trustee ... de-
termines that the approved nonprofit
budget and credit counseling agencies
for such district are not reasonably able
to provide adequate services to the addi-
tional individuals who would otherwise
seek credit counseling from such agen-
cies by reason of the requirements of
[section 10%()V) 1. . ..

Apparently there is no dispute that section
109(h)(2) provides the Office of the US.
Trustee with the authority to waive the
counseling requirement if the Office of the
U.S. Trustee determines that adequate
services are not available in a district.
The U.S. Trustee’s determination of ade-
quacy under section 109¢h)(2) is subject to
review. See In re Hubbard, 333 B.R. 371,
385 {Bankr.S.D.Tex.2005) (“[o]f course, the
United States trustee’s determination [re-
garding adequacy] may be challenged.”).
Thus, the issue raised by the parties on
reconsideration is whether the Bankruptey
Court had authority to waive Mr. Petit-
Louis’ section 109(h)(1) counseling require-
ment and whether Mr, Petit-Louis proper-
ly invoked the Court’s jurisdiction to do so.

The U.8. Trustee contends that the
Bankruptey Court does not have jurisdie-
tion to review the Office of the U.S. Trus-
tee’s adequacy determination. The U.S.
Trustee asserts that Mr. Petit-Louis can
only seek review pursuant to the Adminis-
trative Procedures Act (APA). The Court
sees no merit in this argument, because

“exigent circumstances” and not for lack of
availability of adequate services.
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even if the APA applies to the Debtor’s
waiver request, the Bankruptey Court may
review the U.S. Trustee’s adequacy deter-
rajnation, as the APA specifically entitles
an aggrieved party to judicial review of an
agency’s decision by “any applicable form
of legal action, including actions for declar-
atory judgments or writs of prohibitory or
mandatory injunction. . . in a court of com-
petent jurisdiction” if no specific review
proceeding is otherwise provided by stat-
ute. 5 US.C § 701, el seq. (emphasis
added).

The parties did not brief or argue the
applicability of the APA to this case and
the Court does not make any determina-
tions as to whether the U.S. Trustee’s
determination under 11 U.8.C. 109(h)2) is
within the scope of the APA. However, the
Court notes that the U.S. Trustee’s reli-
ance on the APA only strengthens the
Debtor’s claim that he is entitled to judi-
cial review because it supports the Debt-
or's contention that he must be afforded a
forum within which to seek review of an
arbitrary or capricious adequacy determi-
nation by the Office of the U.S. Trustee.
Proceedings relating to a debtor’s qualifi-
cations to be a debtor in the bankruptey
court—the type of proceeding at issue in
this case—are clearly within the jurisdic-
tion of the Bankruptey Court. Therefore
the Bankruptcy Court is the Jogical and
proper forum for the Debtor's request of
waiver of section 109(h)(1)’s counseling re-
quirement on the basis that the counseling
agencies approved by the Office of U.S.
Trustee are not reasonably able to provide
adequate services.

{3] Further, Mr. Petit-Louis’ waiver
request sufficiently placed the U.S. Trus-
tee on notice that he intended to

'Y REPORTER

ing in Creole. At the initial hearing on the
Debtor’s request for waiver, as was evi-
dent from the papers filed, the Debtor
argued the lack of availability of counsel-
ing in Creole as the basis for asserting his
right to waiver. While the Debtor argu-
ably eould have filed a motion requesting
such waiver with his petition (rather than
attaching a copy of the letter to the U.S.
Trustee), the Court recognizes that this
was a novel procedural issue for the Debt-
or (as well as for the Court and the U.S.
Trustee). The U.S. Trustee was not preju-
diced by the procedure invoked by the
Debtor because the Debtor’s letter provid-
ed sufficient notice, and the U.S. Trustee
was given sufficlent opportunity to re-
spond.

[4] The Court acted within its discre-
tion in determining that counseling ser-
vices in the Southern District of Florida
were inadequate for Mr. Petit-Louis and
waiving the counseling requirement on this
basis. At the January 31 hearing on the
Debtor’s request for waiver, the U.S. Trus-
tee did not set forth any argument or
proffer any evidence to demonstrate that it
complied with its duties when the U.S.
Trustee determined that adequate counsel-
ing in the Southern District of Florida was
reasonably available. The US. Trustee
could not and did not demonstrate that
credit counseling was available to debtors
such as Mr. Petit-Louis, who speak and
understand only Creole, and cannot afford
to hire an interpreter. Instead, the U.S.
Trustee contended the Bankruptcy Code
does not impose a responsibility on the
Office of the U.S. Trustee to ensure that
services are available to non-English
speaking debtors. The U.S. Trustee’s dis-

the adequacy of counseling. The Dehtor
sent a letter to the U.S, Trustee and at-
tached same to his petition, which ex-
plained the lack of availability of counsel-

regard for non-English speaking residents
seeking counseling in the Southern Dis-
triet of Florida, a district which the U.S.
Trostee admits “presents its own unique
set of language issues”, evidenced the fail-
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ure of the Office of the U.S. Trustee to
comply with its duties in determining
whether counseling services are adequate
in this district. If the U.S. Trustee fails to
manage the bankruptey counseling system
in a non-diseriminatory fashion, the Court
has the authority and indeed the responsi-
bility to allow a debtor access to the bank-
ruptcy system by waiving a requirement
which, in practice, is inappropriately ex-
cluding him on the basis of his lack of
English language ability..

The Court acknowledges the U.S. Trus-
tee’s argument that the Office of the US.
Trustee has made an effort to improve
aceess to credit counseling to non-English
speaking debtors since Mr. Petit-Louis
filed his petition and commends the U.S.
Trustee for this effort. The fact that the
U.8. Trustee now argues that credit coun-
seling is available in Creole and other lan-
guages and that the U.8. Trustee website
is being updated almost daily defeats,
rather than supports, the U.S. Trustee’s
initial argument that credit counseling in
languages other than English is not re-
quired under 11 U.S.C. § 109(R)2)(A), or
under 11 U.S.C. § 111(d)(1)c) which re-
quires the U.S. Trustee to only approve
credit counseling courses “if such course is
effective.”

[5] The Court also rejects the argu-
ment of the U.S. Trustee that the Debtor
might have received the counseling in En-
glish, using a friend or relative who spoke
Creole as an translator. Such a process in
no way assures that the translation would
be correct, accurate and effective; and in
fact, the concept is frivolous. If such a
procedure were appropriate and effective,
then why are certified translators required
in judicial proceedings? A prospective
debtor, in serious financial trouble and so
destitute that he or she cannot even afford
to pay the filing fee, would not be fairly
treated by receiving a gratuitous transla-

tion of unknown quality from a friend or
relative.

One final word about 11 U.S.C. 109¢h).
The Court fully agrees with the basic con-
cept adopted by Congress in regard to
credit counseling. It is a good thing and
should be required for and provided to
every high school senior as a prerequisite
to graduation. So timed, the counseling
would be of immense value to millions and
would no doubt have a positive effect in
reducing the number of bankruptey filings
of certain types of cases. Unfortunately,
the requi for creditor 1
immediately prior to and as a prerequisite
to filing bankruptey is similar to locking
the barn after the horse is gone. The
present statutory requirement is the
equivalent of requiring a persen who has
suffered a heart attack to listen to a lec-
ture on exercise, diet and the evils of
cholesterol before allowing such person to
undergo open heart surgery.

[6] The relevant inquiry under section
109(h)2) is what counseling was available
to the Debtor before he filed. The fact
that the U.S. Trustee has now discovered
that counseling may have been available—
information which the U.S. Trustee was
not aware of at the initial hearing—bears
no relevance to the Debtor's waiver re-
quest. The available counseling was inad-
equate for Mr. Petit-Louis at the time that
he sought to file his petition, and he was
entitled to a waiver of counseling pursuant
to section 109(h)(2} on this basis.

Accordingly, it is
ORDERED AND ADJUDGED that the
Trustee’s Motion for Reconsideration is

DENIED.
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The Court further finds, however, that
the Amended Chapter 11 Plan filed by
Kathy Ridley satisfies the requirements
for confirmation provided by § 1129, and
that Ridley’'s Amended Chapter 11 Plan
shonld be confirmed.

First, Ridley's Plan was proposed in
good faith and not by any means forbidden
by law, as required by § 1129(a)3) of the
Bankruptcy Code. Ridley’s good faith is
not affected by her failure to attach the
commitment letter from First Federal
Savings Bank to her original Disclosure
Statement filed on October 1, 2004, or by
her substitution of an alternative source of
financing in her Amended Plan and Disclo-
sure Statement.

Second, confirmation of Ridley’s Plan is
feasible, as required by § 112%a)11) of
the Bankruptcey Code. Ridley has provided
reasonable assurance that Fishbowl Mari-
na, Ine. will be financially able to fund the
purchase of the Debtor's property, and
that the proceeds from the sale will be
sufficient to satisfy the claims against the
estate in full.

Ridley’s Amended Chapter 11 Plan
should be confirmed.

Accordingly:

IT 1S ORDERED that:

1. The Amended Chapter 11 Plan of
Reorganization filed by Kathy Ridley (Doc.
492) is confirmed.

2. Confirmation of the Second Amend-
ed Chapter 11 Plan of the Debtor (Doe.
194) is denied.

3. The Motion to Fix the Amount of All
Claims and Administrative Expenses for
Confirmation, filed by Kathy Ridley, is
denied.

4. The Motion for Order Vacating Or-
der Approving Disclosure Statement of
Kathy Ridley, filed by the Debtor, Proud
Mary Marina Corporation, is denied.

338 BANKRUPTCY REPORTER

5. The Motion for Estimation of Appli-
cation for Payment of Administrative Ex-
pense Claims of Kathy Ridley, filed by the
Debtor, Proud Mary Marina Corporation,
is granted as set forth in this Order.

In re Jean Raoul PETIT-
LOUIS, Debtor.

No. 05-60335-BKC-AJC.

United States Bankruptey Court,
8.D. Florida,

Miami Division.

March 1, 2006.

Background: Prospective Chapter 7 debt-
or requested a waiver of prepetition credit
counseling requirement.
Holding: The Bankruptcy Court, A. Jay
Cristol, Chief Judge Emeritus, held that
prospective debtor who, while fluent in
Creole, had only very limited English ca-
pability was entitled to waiver of credit
counseling requirement imposed by the
Bankruptey Abuse Prevention and Con-
sumer Protection Act (BAPCPA).

Requirement waived.

Bankruptey 62222.1

Prospective Chapter 7 debtor who,
while fluent in Creole, had only very limit-
ed English capability was entitled to waiv-
er of prepetition credit counseling require-
ment imposed by the Bankruptcy Abuse
Prevention and Consumer Protection Act
(BAPCPA), where there was no certified
credit counseling agency that provided
pre-bankruptey counseling in Creole, and



33

IN RE PET!
Cite 25338 B.R. 132 (B
where debtor could not afford to hire
translator. 11 US.C.A. § 109(h)(3).

Carolina A. Lombardi, Esq., Legal Ser-
vices of Greater Miami, Ine., Miami, FL,
for Debtor.

ORDER ON DEBTOR'S PETITION OF
EXIGENT CIRCUMSTANCES
THAT MERITS WAIVER OF BUD-
GET AND CREDIT COUNSELING

A, JAY CRISTOL, Chief Judge.

This cause came to be heard at 10:00
aam. on January 31, 2006, pursuant to this
Court’s notice of hearing on Debtor’s Cer-
tification of Exigent Circumstances.
Court Paper #3 is Jean Raoul Petit—
Louis’ December 30, 2005 letter to Assis-
tant United States Trustee M. Regina
Thomas, in which Mr. Petit-Louis asked
Ms. Thomas to waive the pre-bankruptcy
budget and credit counseling since none of
the approved counseling agencies had
Creole speaking counselors. In the alter-
native Mr. Petit-Louis asked Ms. Thomas
to provide a Creole translator, or decertify
the approved counseling agencies for fail-
ure to provide Creole speaking counselors.

Jean Raoul Petit-Louis, a tenant in pub-
lic housing owned by the Miami-Dade
Housing Agency, filed Chapter 7 bank-
ruptey to discharge a debt of rent owed.
He does not own any real property and
does not have a car. Mr. Petit-Louis is
fluent in Creole and has a very limited
English capability. Upon application of
the Debtor (CP # 6), and without objection
by the United States Trustee, or any other
party, the Court waived the Chapter 7
filing fee in this case.

The Assistant United States Trustee
stated she has no authority to waive the
pre-bankruptey counseling requirement or

IT-LOUIS
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decertify any counseling agencies ap-
proved for this district. The Assistant
United States Trustee stated when an indi-
vidual attempts to go through credit bud-
get ling, they are in conteraplati
of being a debtor, but they are not a
debtor. The Assistant Trustee noted that
even when debtors attend the meetings of
creditors in this District, and they are at
that time a debtor, they are still not pro-
vided with language interpreters. The
Debtor must either have a family member
or friend translate on their behalf, or pay
for interpretive services.

The United State Trustee's position is
that they do not have to provide language
interpreters for individuals who may or
may not be debtors, when, in fact, they are
not required to provide interpretive ser-
vices for debtors. The debtor is voluntari-
ly affording himself of the bankruptey pro-
cess, and along with that comes rights and
responsibilities, including insuring that he
is eligible to be a debtor by obtaining pre-
bankruptcy counseling. The Assistant
United States Trustee stated that lack of
English capability is not sufficient for a
waiver, and was not intended by the stat-
ute, and that nowhere in the Code under
the new Act is the United States Trustee
Program obligated to ensure that the cred-
it counseling agencies or the debtor edu-
cators provide services in multiple lan-
guages. Finally, the Assistant United
States Trustee stated that Executive Or-
der Number 13166 does not apply to credit
counseling since it is not a federally funded
program.

Debtor’s counsel argned that the Exeeu-
tive Office for United States Trustees has
a responsibility to administer the Bank-
ruptey Act to provide meaningful access to
people of limited English proficiency, of
which Mr. Petit-Louis is one. Counsel
noted that the United States Trustee’s of-
fice has already indicated a concern re-
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garding meaningful access by persons of
limited English proficiency by establishing
a pilot project in this District in which
DEBTORS are provided translators for
creditor meetings.

Debtor’s counsel notes that her firm
provides a translator so she can provide
services to her client, but that she should
not have to provide those same services for
him when he needs to access the court
system. In addition, Debtor’s counsel ar-
gues that it is inappropriate to argue that
friends, family members and other social
agencies ean provide translation, since fi-
nanees are a personal matter.

Under existing bankruptcy law, the
Court dees not provide interpreters for
debtors or other parties. It is incumbent
upon them to engage their own interpret-
er. However, there are some additional
facets that need to be looked at in this
case. This is not a case of an interpreter
being needed during the bankruptcy pro-
ceedings, and if it were, what about a
debtor who cannot pay the filing fee?
Then, obviously, they could not pay for a
certified interpreter AND CONGRESS
HAS PROVIDED IN FORMA PAUPER-
IS FOR SUCH DEBTORS.

However, the new law requires credit
counseling and places the obligation for
providing the credit counseling in a mean-
ingful way upon the Office of the United
States Trustee, and as the Assistant Unit-
ed States Trustee has pointed out, there
are ten approved credit counselors, but
none of them offer Creole speaking coun-
selors. Now, this is a matter that proba-
bly could go either way. You could take
the position that since it is the custom of
the Court in proceedings not to provide
interpreters, that this policy will be carried
over to the issue of credit counseling.

On the other hand, since the eredit coun-
seling is a new provision and it is provided
for a particular purpose, the position conld
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be taken that it should be strictly con-
strued and that, if the credit counseling
agency cannot provide the counseling in
the debtar’s language and the debtor can-
not afford to hire a translator, there is ne
possibility the debtor can get the credit
counseling. Therefore, this Court grants
the waiver of the credit counseling require-
ment in this case because of the inability of
any of the certified eredit counseling agen-
cies to provide pre-bankruptcy counseling
in Creole.

Debtor’s counsel also asked the Court to
waive the financial management course re-
quirement for the same reason, and the
Court finds that this request is premature.

ORDERED and ADJUDGED that the

pre-bankruptey counseling requirement
pursuant to 11 T.S.C. § 109(h)38) is

waived.
)
O Exeraunnis el
\

In re Daryl Evont ROSS, Debtor.
No. 05-86669-PWB.

United States Bankruptcy Court,
N.D. Georgia,
Atlanta Division,

Feb. 8, 2006.
Background: Chapter 13 case was filed
by debtor who had not sought or obtained
requisite credit counseling and budget
briefing prepetition.
Holdings: The Bankruptcy Court, Paul
‘W. Bonapfel, J., held that:
(1) petition served to commence case, de-
spite debtor’'s ineligibility for bankrupt-
cy relief; and
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Bkrtcy.S.D.Fla,, 2007,
Only the Westlaw citation is currently available.
United States Bankruptcy Court,8.D. Florida.
In re Joel V. MORGAN, Debtor.
No. 06-11263 BKC-AJC.

Aug. 8, 2007.

Background: Chapter 13 trustee objected to above-
median-income debtor's proposed plan, as allegedly
failing to satisfy “projected disposable income”
test, at least when debtor properly performed
“means test” calculation and did not attempt to take
housing ownership expense deduction for residence
that was free and clear of all liens and encumbrances.

Holding: The Bankruptcy Court, A. Jay Cristol, I.,
held that, under “means test,” debtor was entitled to
deduct standard housing expense for which he
qualified based on size of his household and
locality in which he lived, as being “applicable”
housing expense to which he was entitled,
notwithstanding that home in which debtor lived
was free and clear of all liens and encumbrances,
such that debtor had no “actual” ownership expense
for housing,

Objection overruled in part.
[1] Statutes 361 €188

361 Statutes
361VI Construction and Operation
361VI(A) General Rules of Construction
361k 187 Meaning of Language
361k 188 k. In General. Most Cited Cases
Starting point for court in interpreting statute is
always its language.

[2} Bankruptcy 51 €=2021.1

51 Bankruptcy

Page 2 of 11

Page 1

2007 WL 2298010 (Bkrtcy.S.D.Fla.), 20 Fla. L. Weekly Fed. B 515

511 In General
511(B) Constitutional and Statutory Provisions
51k2021 Construction and Operation
51k2021.1 k. In General. Most Cited
Cases
Plain meaning canon of statutory construction
applies with equal force when court is asked to
interpret the Bankruptey Code.

[3] Bankruptey 51 €=3705

51 Bankruptcy
S1XVIH Individual Debt Adjustment
51k3704 Plan

51k3705 k. Claims and Assets; Propriety
and Feasibility in General. Most Cited Cases
Under “means test,” as applied to determine
“disposable income” of above-median-income
Chapter 13 debtor, debtor was entitled to deduct
standard housing expense for which he qualified
based on size of his household and locality in which
he lived, as being “applicable” housing expense to
which he was entitled, notwithstanding that home
in which debtor lived was free and clear of all liens
and encumbrances, such that debtor had no “actual”
ownership expense for housing; term “applicable,”
as used in bankruptcy statute that authorized debtor
to deduct “applicable monthly expense amounts
specified under the National and Loca! Standards,”
had to be contrasted with term “actual,” as used
later in same statute in allowing debtors to deduct
only their actual “Other Necessary Expenses.” 1l
US.CA. §§ 707(0)@)A)GNT), 1325(0)(1)(B),
(1)(3).

[4] Statutes 361 €=~181(2)

361 Statutes
361VI Construction and Operation
361VI(A) General Rules of Construction
361k180 Intention of Legislature
361k181 In General
361k181(2) k. Effect and
Consequences. Most Cited Cases

© 2007 Thomson/West. No Claim to Orig. U.S. Govt. Works.
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Statutes 361 €188

361 Statutes
361VI Construction and Operation
361VI(A) General Rules of Construction
361k187 Meaning of Language

361k188 k. In General. Most Cited Cases
When statute’s language is plain, sole function of
court, at least where the disposition required by
statutory text is not absurd, is to enforce statute
according to its terms.

5] Statutes 361 €=181(2)

361 Statutes
361VI Construction and Operation
361VI(A) General Rules of Construction
361k180 Intention of Legislature
361k181 Inn General
361k181(2) k. Effect and

Consequences. Most Cited Cases
Interpreting statute according to its plain terms will
be deemed to lead to “absurd” result, so as to
permit court to depart from “plain meaning” canon
of statutory ion, only if it is unthinkabl
bizarre or demonstrably at odds with intentions of
its drafters.

6] Statutes 361 €5205

361 Statutes
361VI Construction and Operation
361VI(A) General Rules of Construction
361k204 Statute as a Whole, and Intrinsic
Aids to Construction
361k205 k. in General. Most Cited Cases
Statutory terms are not to be read in isolation, but
while looking to provisions of statute as whole.

[7] Bankruptey 51 €=3705

51 Bankruptcy
51XVIII Individual Debt Adjustment
51k3704 Plan
51k3705 k. Claims and Assets; Propriety
and Feasibility in General. Most Cited Cases

2007 WL 2298010 (Bkrtcy.S.D.Fla.), 20 Fla. L.

Page 3 of 11

Page2
Weekly Fed. B 515

Under “means test” for determining reasonable,
necessary p of b dian-i
Chapter 13 debtor, for purpose of assessing whether
plan proposed by debtor complies with “projected
disposable income” requirement, bankruptcy court
is to treat Local Standards promulgated by the
Internal Revenue Service (IRS) as being in nature
of fixed allowances, rather than of caps. 11
USCA. §§ T07®N2NA)ED,  1325(b)1XB),
®G)-

[8] Bankruptcy 51 €2129

51 Bankruptcy
5111 Courts; Proceedings in General
511(A) In General
51k2127 Procedure
51k2129 k. Rules. Most Cited Cases
Bankruptcy Rules and the Official Forms are
entitled to presumption of validity.

19} Bankruptey 51 €3705

51 Bankruptcy
51XVII Individual Debt Adjustment
51k3704 Plan

51k3705 k. Claims and Assets; Propriety
and Feasibility in General. Most Cited Cases
Goal of Congress in formuiating “means test” as
means of i an  above-median-i
debtor's reasonable, necessary expenses, for
purpose of deciding whether plan proposed by
debtor  complies with  “projected  disposable
income” requirement, was to remove or minimize
Jjudicial discretion, so as to allow for quick and
formulaic analysis of debtor's disposable monthly
income. 11 US.C.A. §§ 707(b)(2), 1325(b)(1)B),
®G)-

Jordan E. Bublick, Esq, North Miami, FL, for Debtor.
Nancy N. Herkert, Miramar, FL, Trustee.
Office of the U.S. Trustee, Miami, FL, U.S. Trustee.

A.JAY CRISTOL, United States Bankruptcy Judge.
*1 THIS CAUSE came before the Court on January

© 2007 Thomson/West. No Claim to Orig. U.S. Govt. Works.

Y S

O 12 O TFTRAT T 0o 6m Oecee e ST

s minana



| TTNT LA, RUN pa

37

BR.—)

30, 2007 upon the Trustee's Objection to
Confirmation.  The  Trustee's objection  to
confirmation is based on three issues raised by the
Debtor's Statement of Current Monthly Income and
Calculation of Commitment Period and Disposable
Income also known as Form B22C (“CMI Form”).
This hearing focused on one issue, to wit, whether
the Debtor could claim a deduction on his CMI1
Form, line 258, for a mortgage/rent expense.

The following facts are undisputed. The Debtor
resides in a single family home titled in the name of
his grandmother. The Debtor claims an ownership
interest in the home through inheritance. The
property is free and clear of all liens and
encumbrances. The Debtor does not pay a mortgage
on the property nor does he pay any rental
expenses. He does, however, pay the utilities on the
property, as he resides on the premises, and he also
pays the ad valorem taxes on the property.

The Debtor filed a voluntary Chapter 13 petition
after the enactment of the Bankruptcy Abuse
Prevention and Consumer Protection Act of 2005
(“BAPCA™). The Debtor filed a CMI Form as
required by BAPCA. The Debtors CMI Form
reflects that the Debtor is over the Florida median
income, requiring him to determine his disposable
income pursuant to pursuant to 11 US.C. §
1325(b)(3). The Debtor therefore entered on the
form the deductions allowed under 11 U.S.C.
707(b)2), as provided by 11 U.S.C. § 1325(b)3).
Among others, he claimed a deduction of $911.00
for mortgage/rent expense using the Internal
Revenue Service's Local Standards for a one-
member household in Miami-Dade County, Florida.
It is this line item to which the Trustee has
objected, arguing that the housing expense
deduction under the IRS' Local Standards could
only be claimed by a debtor who actually pays that
expense,

[11[2] The Trustee argues that the Debtor cannot
include an expense on the CMI Form which he does
not actually have. The Debtor argues that,
notwithstanding a debtor’s actual situation, a debtor

Page 4 of 11
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is permitted to claim the amount set forth in the
IRS' Local Standards as Congress wished to create
a uniform and fair test to determine a debtor's
ability to pay. Both parties agree that the Court
must look to the plain meaning of the statutory
language of BAPCA for its ruling. “The starting
point for our interpretation of a statute is always its
language. The plain meaning canon of statutory
construction applies with equal force when
interpreting the Bankruptcy CodeIn re Yates
Development, 256 F.3d 1285, 1288 (11th Cir.2001).
However, the parties disagree on the interpretation
of the plain language of the statute.

Because a Chapter 13 plan is funded by disposable
income, a determination of the available amount of
disposable income is significant. Disposable
income is addressed in 11 U.S.C. § 1325. Section
1325(b)(2) defines disposable income as the
debtor's income “less amounts reasonable and
necessary to be expended for the maintenance or
support of the debtor or a dependant of the
debtor”.Section 1325(b)(3) states that “[aJmounts
reasonably necessary to be expended under
paragraph (2) shall be determined in accordance
with subparagraphs (A} and (B) of section
707(b)(2)” if the debtor's income is over the state's
median income,

*2 The Debtor's CMI Form demonstrates that the
Debtor's income is above the state median.
Therefore, the Court must look to 11 US.C. §
707(bX2) to determine the Debtor's disposable
monthly income. Section 707(b}2)(A)(ii)(!) states:
The debtor's monthly expenses shall be the debtor's
applicable monthly expense amounts specified
under the National Standards and Local Standards,
and the debtor's actual monthly expenses for the
categories specified as Other Necessary Expenses
issued by the Internal Revenue Service for the area
in which the debtor resides....

11 U.S.C. § 707(b)2)A)ii)(IT) (emphasis added).
[3] The determination of whether the Debtor is

allowed a deduction for a mortgage/rental expense,
when he does not actually pay one, depends upon

© 2007 Thomson/West. No Claim to Orig. U.S. Govt. Works.
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the meaning of the phrase “applicable monthly
expense amounts specified under the National
Standards and Local Standards,” as expressed in 11
U.S.C. § 707(b)}2)(AXii)(1). The Debtor argues that
the term “applicable” simply means that the Local
Standard to be applied shall depend on the size of
the Debtor's household, as well as the state wherein
the Debtor resides. The Trustee counters that the
term “applicable”, a s it relates to the monthly
expenses, means that the Local Standard shall be
applied only when such a payment is being made.
Put another way, the Trustee argues that
“applicable monthly expenses” means the same
thing as “actual monthly expenses”.

Upon review of the case law and the language of
the licable statutes and guideli the Court is
persuaded that the plain meaning of the phrase
“applicable monthly expenses” found in section
TFO7(bY2XA)iiXT) of the Bankruptcy Code entitles
the Debtor to deduct from current monthly income
the Local Standard ailowance for housing/rental
expense, without regard to whether the Debtor
actually pays a housing/rental expense. See Wedoff,
Means Testing in the New § 707(h), 79 Am.,
Bankr.L.J. 231,

A. The National and Local Standards

The National and Local Standards to which 11
USC. § T707(0)RNAXI() refers are the
Collection Financial Standards used by the Internal
Revenue Service (“IRS”) to determine a taxpayer's
ability to pay a delinquent tax liability. The
National Standards set amounts for five expenses:
(1) food, (2) housekeeping supplies, (3) apparel and
services, (4) personal care products and services,
and (5) mi The National are
based on the taxpayer's gross income and family size.

The Local Standards set separate amounts for (1)
housing and utilities, and (2) transportation. The
housing component is further divided into two
categories: (a) rent/mortgage expenses; and (b)
housing and utility expenses. The Local Standards
housing deductions are based on the taxpayer's
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family size and location.

Under the Financial Analysis Handbook in the
Internal Revenue Manual (“IRM”), the taxpayer is
allowed the full amount of the National Standards
deductions for tax purposes, regardiess of his actual
expenses. IRM at 5.15.1.8 § 2. Thus, “even
hypothetical taxpayers living in a Garden of Eden,
with cost-free satisfaction of all their basic needs,
would still be allowed a deduction ... set out in the
National Standards.”/n re Fowler, 349 BR. 414,
417 (Bankr.D.Del2006) (citing Wedoff, Means
Testing in the New § 707(b), 79 Am. Bankr.L.J. at
254). On the other hand, when applying the Local
Standards for tax purposes, “[tlhe taxpayer is
allowed the local standard or the amount actually
paid, whichever is less” IRM at 5.151.7 § 4
{emphasis added).

B. Plain language of 11 U.S.C. § 707(b)((A) (D

*3 [4][S] The starting point for the court's inquiry is
the statutory language of 11 US.C. §
T07(bY2Y)AN)(I) itself. Lamie v. US. Trustee
540 U.S. 526, 534, 124 S.Ct. 1023, 157 L.Ed.2d
1024 (2004); Toibb v. Radloff, 501 US. 157, 160,
111 S.Ct. 2197, 115 L.Ed2d 145 (1991);, US. v
Ron Pair Enters., Inc, 489 US. 235, 241-42, 109
S.Ct. 1026, 103 L.Ed.2d 290 (1989); U.S. v. Steele,
147 F.3d 1316, 1318 (11th Cir.1998) (en banc) (“In
construing a statute we must begin, and often
should end as well, with the language of the statute
itself.”). It has been well established that “when the
statute's language is plain, the sole function of the
court, at least where the disposition required by the
text is not absurd, is to enforce it according to its
terms.” Hariford Underwriters Ins. Co. v. Union
Planters Bank, N.A., 530 U.S. 1, 6, 120 5.Ct. 1942,
147 L.Ed.2d 1 (2000} (internal quotations omitted).
A result will only be deemed absurd if it is

hinkable, bizarre or d ably at odds with
the intentions of its drafters. See fn re Spradlin, 231
BR. 254, 260 (Bankr.E.D.Mich.1999) (citing
Public Citizen v. Dept. of Justice, 491 U.S. 440,
109 8.Ct. 2558, 105 L.Ed.2d 377 (1989)).
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[6] However, as often happens with statutory
language, the “plain” meaning of a statute can have
different and competing interpretations. See /n re
Benedetti, 2007 WL 2083576 (Bankr.S.D.Fla. July
13, 2007). Statutory terms, though, are not to be
read in isolation; they are to be read whife looking
to the provisions as a whole. In re Welzel, 275 F.3d
1308, 1317 (11th Cir.2001).

The Debtor argues that the plain language of
section 707(b)(2)(A)GiXE) permits the Debtor to
take the Local Standards mortgage/rent deduction
of $911.00 per month. The Trustee however,
contends that because the Debtor has no actual
monthly mortgage or rental expense, the Debtor is
not entitled to take the Local Standards deduction.
Ultimately, the determination of whether the
deduction is allowed depends upon the meaning of
the phrase “applicable monthly expense amounts
specified under the National Standards and Local
Standards,” as expressed m 11 US.C. §
707(D)@)AXXD).

C. Case law interpreting the “plain” meaning of
11 U.S.C. § 707(b) CHA)(i)(D)

While only a few courts have addressed the Local
Standards deduction with regard to housing,
bankruptcy courts across the country have faced
this issue with regard to the transportation
deduction under the Local Standards. Generally,
courts are split on the reading of the term
“applicable monthly expenses.” On one side are the
courts which deny the use of the ownership
allowance where the debtor owns a vehicle free and
clear of liens, Eg In re Stusher, 359 B.R. 290,
2007 WL 118009, at * 14 (Bankr.D.Nev. Jan.17,
2007); In re Devilliers, No. 06-10415, 2007 WL
92504, at *14 (Bankr.E.D.LaJan.9, 2007); In re
Harris, 353 B.R. 304, 309-10
(Bankr.E.D.Ckla.2006); In re Oliver, 350 B.R. 294,
301 (Bankr.W.D.Tex.2006); /r re Carlin, 348 B.R.
795, 797 (Bankr.D.Or.2006); In re Wiggs, 2006 WL
2246432, at *3 (BankrN.D.IL.Aug4, 2006); inre
Lara, 347 B.R. 198, 201 (Bankr.N.D.Tex.2006); /n
re Barraza, 346 B.R. 724, 727-29
(Bankr.N.D.Tex.2006); In re McGuire, 342 B.R.
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608, 613 (Bankr.W.D.Mo.2006); In re Hardacre,
338 B.R. 718, 728 (Bankr.N.D.Tex.2006).

*4 On the other side are the courts which permit a
debtor who owns a vehicle free of liens to take the
ownership allowance. Eg., In re Fowler, 349 BR.
414, 417 (Bankr.D.Del.2006); In re Hartwick 352
B.R. 867, 868-69 (Bankr.D.Minn2006); In re
Demonica, 345 BR. 895, 905
(Bankr.N.D.I1.2006); /n re Gruner:, 353 BR. 591,
594 (Bankr.E.D.Wis.2006); Ir re Sorrell, 359 B.R.
167, 2007 WL 211276, at * 17 (Bankr.8.D. Ohio
fan 26, 2007); In re Zak, 361 B.R. 481, 2007 WL
143065 at *7 (Bankr.M.D.Ohio Jan. 12, 2007); in
re Crews, No. 06-10422C-13G, 2006 WL 3782865,
at *1 (BankrM.D.N.C. Dec. 222006); In re
Wilson, 356 B.R. 114, 119 (Bankr.D.Del.2006); In
re Haley, 3 54 B.R. 340, 344 (Bankr.D.N.H.2006);
In re Prince, No. 06-10328C-7G, 2006 WL
3501281, at *4 (Bankr.M.D.N.C. Nov.30, 2006).

1. Unavailability of Local Standards

The cases supporting the Trustee's position have
interpreted the plain language of the statute as
prohibiting the use of the ownership allowance
where the debtor owns a vehicle free of liens. In
Wiggs, the court determined that “the language of
the statute is clear and unambiguous.”2006 WL
2246432 at *2. It found that “the term ‘applicable’
modifies the amounts specified to limit the
expenses to only those that apply.”Zd The court
stated that interpreting the statute as allowing every
debtor to claim the full ownership amount would
make the term “applicable” “superflucus.” 7d.
Accordingiy, the court held that the debtor was not
allowed to take the ownership allowance when the
debtor did not have a vehicle payment. Id. at 3.

Other courts which have not allowed deductions
under the Local Standards have relied upon the IRS
publications for guidance in determining when and
how to apply the Local Standards deduction. For
example, in Hardacre, 338 BRR. at 728, the court
denied confirmation of the debtors plan, relying
only on the IRS' application of the Standards. Jd
The court explained that “[t]he Collection Financial
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Standards prohibit the deduction claimed by the
debtor” and, therefore, they do not permit a debtor
to claim an ownership deduction for a vehicle
owned free and clear by the debtor. /d. In McGuire,
the court explained that “[ajccording fo IRS
publications regarding the application of its
standards ... the ownership expense only applies t©
debtors who actually are obligated to pay a monthly
loan or lease.”342 B.R. at 612. The court noted that
because the IRS guidelines mandate that a taxpayer
cannot claim an IRS ownership expense for a
vehicle they own free and clear, the same was true
for debtors in bankruptcy. Id. at 613.According to
the McGuire court, this was the proper reading of
section  707(b)(2)(AXii)() because, “if a debtor
does not own or lease a vehicle, the ownership
expense is not “applicable” to that debtor ... [an
interpretation that] conforms with the IRS's
application of the Standards.”/d.

2. Local Standards Available as Fixed Allowances

*5 The interpretation by courts which hold
“applicable” to mean “actual” has been criticized
on two grounds. First, these decisions look for
guidance in the IRS manuals, which manuals state
that the expenses in question cannot be claimed if a
taxpayer has not incurred them, However, section
707(b)2)(A)(ii)(I)‘nowhere incorporates wholesale
all IRS criteria for tax collection matters.”/n re
Farrar-Johnson, 353 B.R. 224, 231
(Bankr.N.D.IIL.2006). Indeed, “the statute is what
matters (and if necessary the legislative history),
not internal IRS manuals/d. See, eg ., Fowler,
349 B.R. at 420 (refusing to follow Hardacre line
of cases as they “relied on the IRM, not the
Bankruptcy Code, to conclude that the deduction is
allowable only for cars that are subject to a lease or
purchase obligation”) (emphasis added), /n re
Barrerr, 2007 WL 2021998 at *2 (Bankr.S.D.IIL
July 10, 2007) (“there is no authority in the
Bankruptcy Code for using the Internal Revenue
Manual when interpreting § 707(b)2)(AYiD(D)); In
re Swan, 368 B.R. 12, 2007 WL 1146485 at *6
{BankrN.D.Cal. Apr.18, 2007) (“[nJone of the
courts using the IRS publications in reaching their
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decisions cited any specific authority for doing so,
but simply found it ‘instructive’ to do so”); Haley,
354 B.R. at 344 (the IRS and the Bankruptcy Code
use the ownership expense for different purposes);
Hartwick, 352 B.R. at 870 (IRS directive has no
application to determining the debtot's applicable
expense amounts as part of the means test because
IRS' use of the Local Standards is the opposite of
that mandated by BAPCPA, that is the applicable
IRS allowed amount is either the Standard amount
or actual amount, whichever is lower).

A second criticism of the cases disallowing the
deduction for debtors owning their vehicles free
and clear is that some of the decisions define the
word “applicable” in section 707(b)2)A)ii)I) to
mean “actual.” See Wiggs, 2006 WL 2246432, at
*2,McGuire, 342 B.R. at 613. In doing so, however,
they fail to reconcile or explain the presence of the
word “actual” later in the same sentence. In
contrast, the courts allowing the deduction point out
that the use of “actual” with respect to Other
Necessary Expenses and “applicable” with respect
to the National and Local Standards must mean that
Congress intended two different applications. See
Fowler, 349 B.R. at 418 (citing Duncan v. Walker,
533 U.S. 167, 173, 121 S.Ct. 2120, 150 L.Ed2d
251 (2001) (“where Congress includes particular
language in one section of a statute but omits i in
another section of the same Act, it is generally
presumed that Congress acted intentionally and
purposely in the disparate inclusion or exclusion™));
Grunert, 353 BR. at 594 (Congress drew
distinction in the statute between “applicable”
expenses on the one hand and “actual” expenses on
the other-expenses under the Local Standards need
only be those “applicabie” to the debtor, based
upon where he lives and how large his household
is; it makes no difference whether he “actually” has
them); Demonica, 345 B.R. at 902 (“to give effect
to every word in [section 707(b)}2)(A)(i)(T) ], the
term  ‘actual monthly expenses' camnnot be
interpreted to mean the same as ‘applicable
monthly expenses’ ”); in re Donald, 343 BR. 524,
537 (Bankr.E.D.N.C.2006) (“use of a particular
phrase in one statute but not in another ‘merely
highlights the fact that Congress knew how to
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inctude such a limitation when it wanted to’ ™).

*6 This Court believes the criticism is warranted
and finds that section 707(b)(2}A)i)(E) deems a
debtor's expenses to be the “amounts specified” in
the Local Standards. Because 11 US.C. §
707(0)2)AXiiXI) provides that the debtor's
allowed expenses “shall be” the “amounts
specified” under the Local Standards-and because
the statute makes no provision for reducing the
specified amounts to the debtor's actual expenses-a
plain reading of the statute would ailow a deduction
of the amounts listed in the Local Standards even
where the debtor's actual expenses are less. Wedoff,
Means Testing in the New 707(h), 79 Am.
Bankr.L.J. 231, 257-38 (2005).See also 6 Collier on
Bankruptcy | 707.05(2)(c)(i} (A. Resnick and H.
Sommer, eds., 15th ed. Rev.2005) (“The better
view is that, because the language refers to
deducting the ‘amount ified” in the ds,

2007 WL 2298010 (Bkrtcy.S.D.Fla.), 20 Fla. L.
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categories the IRS specifies as “Other Necess:
Expenses.” 11 USC. § 707(0)}2)(A)EDI)
(emphasis added). The Farrar-Johnson court found
that by using two different terms within the very
same sentence, Congress drew a distinction in the
statute between “applicable” expenses on the one
hand and “actual” expenses on the other. Farrar-
Johnson, 353 B.R. at 230.. “Other Necessary
Expenses” m ust be the debtor's “actual” e xpenses,
while expenses under the Local Standards need
only be those “applicable” to the debtor because of
where he lives and how large his household is.
Id.The Farrar-Johnson court held it makes no
difference whether the debtor actually has the
expenses listed in the Local Standards for them to
be “applicable” Jd. at 231.This Court agrees.

In In re Nostund, the court also addressed the
housing expense deduction under the Local

and not actual expenses, the ownership allowance
specified in the standards is the minimum amount
to be deducted.”).

Although only a few courts have addressed the
housing expense deduction directly, this Court
believes the better reasoned cases are those which
permit the deduction as a fixed allowance. In
Farrar-Johnson, 353 B.R. at 224, the debtors lived
in army housing and reported no mortgage or rent
payments. However, on their CMI Form, the debtor
claimed the Local Standards mortgage/rent
deduction. The Farrar-Johnson court explained that
“[rlead in isolation, ‘applicable’ is ambiguous,
meaning simply: ‘That can be applied; appropriate.”
Id, (citing American Heritage Dictionary 89 (3rd
€d.1996)). The court then explained that an expense
could be “appropriate” for a debtor to claim
because he actually incurs that expense, or,
conversely, because he lives in a certain state and
county and has a household of a certain size.

The court noted that 11 U.S.C. § 707(b)}(2)(A)(ii)(1)
defines monthly expenses not only as a debtor's
“applicable monthly expense amounts” under the
National and Local Standards but also as the
debtor's  “zctwal monthly expenses” for the

359 B.R. 781 (Bankr.D.Mont.2006). In
Naslund, the debtor's actual monthly rent payment
was $545 but the debtor claimed a deduction of
$722 on Form B22C, the appropriate IRS Housing
and Utility Local Standard. 359 B.R. at 791. The
court agreed with the debtor that actual monthly
expenses are only considered for the categories
specified as Other Necessary Expenses, and
explained that “the term “applicable” in section
TO7T(b)(2)(AXIi) clearly references the National and
Local Standards that apply to a particular debtor as
determined by the debtor's family size and place of
residence. /d . at 791-92.8ee also, Swan, 368 BR.
12, 2007 WL 1146485 at *8 (following the Farrar-
Johnson and Naslund courts, the court held that
debtor could claim full amount under Local
Standards even though actual rent was lower); fn re
Barretr, 2007 WL 2021998 at *2 (Bankr.S.D.IIL
Tuly 10, 2007) (same).Contra In re Rezentes, 368
BR. 55, 2007 WL 988055 at *6 (Bankr.D.Haw.
Apr. 2, 2007) (following Hardacre, the court held
that “for purposes of calculating projected
disposable income, debtors may deduct the local
standard housing expense or their actual housing
expense, whichever is less”).

*7 The Court is persuaded by the reasoning in
Farrar-Johnson and Naslund and finds the term
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“applicable”, as used in the statute, does not mean
“actual” with respect to monthly expenses.

D. Legislative history of § 707(b)(2)(A)(iH(D)

[7} This Court agrees with those courts which have
cited BAPCPA's legislative history as supporting
the use of Local Standards as a fixed allowance
rather than a cap. If Congress had intended to adopt
wholesale the language and intent of the IRS
publications, it could have done so explicitly.
Congress did not. The fact that Congress chose to
use the term applicable instead of actual is proof
that Congress chose a fixed and rigid standard
instead of one that reflects the debtor's actual
position. See Fowler, 349 B.R. at 418;Grunert, 353
BR. at 594;Demonica, 345 B.R. at 902;Prince,
2006 WL 3501281, at *2,

The Fowler court noted that in a prior version of
BAPCPA that was not passed, Congress defined
“projected monthly net income” to require the
following calculation of expenses: (A) the expense
allowances under the applicable  National
Standards, Local Standards, and Other Necessary
Expenses allowance .. as determined under the
Internal Revenue Service financial analysis for
expenses in effect as of the date of the order for
relief. 349 B.R. at 419 (quoting H.R. 3150, 105th
Congress (1998)). However, the language referring
to the IRS financial analysis was changed to the
currenf language of section 707(b)(2)(A)(iiXI),
which simply provides that the debtor can take the
“applicable monthly expense amounts specified
under the National and Local Standards.”/d The
court concluded that this change from the prior
version requiring the use of the IRS financial
analysis to the current version “evidences Congress'
intent that the Courts not be bound by the financial
analysis contained in the IRM and lends credence
to the Court's conclusions that it should look only
to the amounts set forth in the Local Standards.”7d.

The Farrar-Johnson court also noted that the
legislative history of 11 us.C. §
TOT(LI2)A)GXT) evidences a desire to make the
means test rigid, inflexible, and not reflective of the
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debtors actual circumstances. 353 BR. at 231. In
fact, the court explained, “eliminating flexibility
was the point: the obligations of chapter 13 debtors
would be subject to ‘clear, defined standards,” no
longer left ‘to the whim of a judicial proceeding.’ “
1d. See also, Hartwick, 352 B.R. at 870 (explaining
that “a major objective of the legislation was to
remove judicial discretion from the process” and
that the means test therefore “presents a backward
looking litmus test performed using mathematical
computations of arbitrary numbers, often having
fittle to do with a particular debtor's actual
circumstances and ability to pay a portion of debt™)

[8} The Debtor's position is further supported by the
Official Forms. The forms mandate use of the IRS
figures as straight allowances, not as caps on actual
expenses, for all IRS categories except Other
Necessary Expenses. The Rules Committee noted
that “[e]ach of the amounts specified by the IRS in
the Local Standards are treated by the IRS as a cap
on  actal  expenses, but  because §
T07(b)2)(A)(iiXI) provides for deduction in the
amounts specified under the Local Standards, the
forms treat these amounts as  allowed
deductions.”See Advisory Commitiee Notes on
Forms, http:// www.uscourts.gov/rules/BK Forms
06 Official/Form  224-C_CN_Cum_1006,pdf The
Official Forms, like the Interim Bankruptcy Rules,
were promulgated by the Rules Committee and
approved by the Judicial Conference of the United
States. Both the Rules and the Official Forms share
the presumption of validity. See, e g, FRBP 1001;
In ve Dominguez, 51 F.3d 1502 (9th Cir.1995)
(Bankruptey Rules presumptively validy, In re
Clyff; 313 B.R. 323, 335 n. 37 (Bankr.D.Utah 2004)
(Official Forms, which are created for the same
reasons as the Bankruptcy Rules, should be
awarded the same deference and weight).

*8 The Court believes it significant that, in
structuring the means test, Congress established a
formula for computing a debtor's monthly income
which can establish a substantial fictitious monthly
income for a debtor who has lost a job and has no
monthly income whatsoever. Surely, the intent to
create a fiction relating to income that creates an
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extremely adverse circumstance for a debtor
suggests that application of a fictitious standard that
creates a beneficial circumstance for a debtor was
tikewise intended.

E. Policy Considerations

If the Court were to accept the Trustee's position
and cap Debtor's housing deduction on the CMI
Form at his actual expense, it would have the effect
of locking Debtor into that expense for the duration
of the Chapter 13 Plan. Such a result would be
unfair to the Debtor because it is possible that the
Debtor's housing expense will not remain at the
current evel throughout the Plan term, As one court
noted “[clircumstances inevitably change. Rents
generally go up. People move.”Swan, 368 BR. 12,
2007 WL 1146485 at *7. Requiring Debtor to
modify his Plan if he moves or if he incurs a rent
increase after he moves is inconsistent with
BAPCPA, and is terribly inefficient. The
standardized deduction provided in the language of
BAPCPA is far more efficient.

Additionally, acceptance of the Trustee's position
would create an incentive for debtors to relocate to
enable them to spend the full amount of the
allowable housing deduction on their housing
expense. If presented with the choice of living in a
house or apartment that costs $900 (the rough
amount allowed under the Local Standards), or one
that costs nothing but requires being tethered to a
plan that makes no allowance for a possible
relocation, a debtor might likely choose the former.
For the courts to promote such a choice would be
irresponsible. See Swan, 368 B.R. 12, 2007 WL
1146485 at *7 (not giving debtor full amount of
housing allowance, as a matter of course, will
encourage debtors to move in order to spend full
amount).

In light of the well reasoned analysis of the case
law set forth herein, the Court is persuaded the
Debtor is allowed a deduction for the mortgage/
rental expense. The plain meaning of the statute and
its use of the term “applicable” instead of “actual”
evidences Congress' intent to set the Local
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Standards as a fixed allowance rather than a cap.
The Court must assume that Congress said what it
meant and meant what it said, Had Congress
wished the Standards to act as a cap rather than an
allowance, it knew what language to use.

Although the Court finds that the plain language of
the statute is clear, even if it was ambiguous, the
result would not change. Where a statute is
ambiguous, a court may look to the legislative
history for guidance to determine Congress' intent.
In contrast to the IRM, Congress included no
reference in the final BAPCPA language to the use
of the Local Standards as a cap, signifying that it
did not intend the Local Standards to be applied as
such.

*9 {9] Finally, use of the Standards as a fixed
allowance recognizes BAPCPA's goal of removing
or minimizing judicial discretion when applying the
means test, allowing for a quick and formulaic
analysis of the Debtor’s disposable monthly income.
It also allows the most efficient formula because it
looks to the future and allows the debtor to have
access to funds should their circumstances change
through an increase in rent or relocation to a new
residence. Were the Debtor only ailowed the lesser
of his actual expenses or the Standards amount, he
would incur substantial expense with even the
slightest of altered circumstances and expenses.

Treating the Local Standards deduction as a fixed
allowance rather thar a cap on actual expenses is
supported by the plain meaning of the statute, the
legislative history, and carefully reasoned case law.
This Court therefore respectfully disagrees with the
line of cases that has determined that debtors must
have a housing payment to claim the Local
Standards deduction. Thus, for the foregoing
reasons, it is

ORDERED AND ADJUDGED that the Trustee's
Objection to Confirmation of the Debtor's Chapter
13 plan is OVERRULED in part, and the Debtor is
allowed the Local Standards deduction for a
mortgage/rental expense, notwithstanding the fact
he pays no mortgage payment or rental obligation.
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The Trustee's objection is reset for further hearing
on August 28, 2007 ot 1:39 PM in Courtroom 1410,
51 SW First Ave, Miami, FL to consider the
remaining objections to confirmation.

Bkrtey.S.D.Fla,,2007.

In re Morgan

-— B.R. —-, 2007 WL 2298010 (Bk:tcy.S.D.Fla.),
20 Fla. L. Weekly Fed. B 515

END OF DOCUMENT
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In re Benedetti
Bkrtcy.S.D.Fla.,2007.

United States Bankruptcy Court, S.D. Florida,
Miami Division.
n re Stacey BENEDETTI, Debtor.
No. 06-13003-BKC-AJC.

July 13, 2007.

Background: United States Trustee (UST) moved
to dismiss debtor's Chapter 7 case, as presumptively
abuse under a properly performed “means test”
calculation. Specifically, the UST objected to
“means test” calculation performed by debtor, on
ground that debtor had improperly deducted vehicle
lease payments on motor vehicle that she intended
to, and actually did, surrender.

Holding: The Bankruptcy Court, A. Jay Cristol, J.,
held that debtor who, on date bankruptcy petition
was filed, was contractually obligated to make
automobile lease payments to creditor asserting an
interest in one of her two motor vehicles was
entitled to deduct her obligations on this motor
vehicle lease in performing “means test”
calculation, even though she intended to surrender
vehicle and would not actually be making these
lease payments.

Motion denied in part.
[1) Statutes 361 €&=>188
361 Statutes
361V1 Construction and Operation
361VI(A) General Rules of Construction
361k187 Meaning of Language
361k188 k. In General, Most Cited Cases
Statutes 361 €189

361 Statutes
361VI Construction and Operation

2007 WL 2083576 (Bkricy.S.D.Fia), 20 Fla. L.

Page 2 of 9
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361VIA) General Rules of Construction
361k187 Meaning of Language

361k189 k. Literal and Grammatical
Interpretation. Most Cited Cases
Plain meaning of legislation should be conclusive,
except in those rare cases in which literal
application of statute will produce a result
demonstrably at odds with intentions of its drafters.

[2] Statutes 361 €206

361 Statutes
361VI Construction and Operation
361VI(A) General Rules of Construction
361k204 Statute as a Whole, and Intrinsic
Aids to Construction
361k206 k. Giving Effect to Entire
Statute. Most Cited Cases
In determining statute's plain meaning, court is to
give effect to every clause and word of statute,

{3] Statutes 361 <~184

361 Statutes
361VI Construction and Operation
361V1(A) General Rules of Construction
361k180 Intention of Legislature
361k184 k. Policy and Purpose of Act.
Most Cited Cases

Statutes 361 €205

361 Statutes
361VI Construction and Operation
361VI(A) General Rules of Construction

361k204 Statute as a Whole, and Intrinsic

Aids to Construction
361k205 k. In General. Most Cited Cases

Statutory construction is holistic endeavor, and in
interpreting one part of statute, court must not be
guided by single sentence or member of sentence,
but look to provisions of the whole law, and to its
object and policy.

[4] Bankruptey 51 €2264(1)
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51 Bankruptcy
51111 The Case
S1HI(C) Voluntary Cases
51k2259 Dismissal

51k2264 Proceedings; Motion or Sua

Sponte Action
51k2264(1) k. In General. Most

Cited Cases
Chapter 7 debtor who, on date bankruptcy petition
was filed, was contractually obligated to make
automobile lease payments to creditor asserting an
interest in one of her two motor vehicles was
entitled to deduct her obligations on this motor
vehicle lease, in performing “means test”
calculation to determine whether her Chapter 7 case
was presumptively subject to being dismissed as
abuse of provisions of that chapter, though debtor
intended to surrender vehicle and did in fact
surrender it shortly after petition was filed; neither
debtor's intent to surrender vehicle mnor the
postpetition act of surrender affected fact that,
when petition was filed, her obligations on motor
vehicle lease were part of “all amounts scheduled
as contractually due to secured creditors,” such as
debtor was entitled to deduct under the plain
meaning of language employed by Congress in
formulating “means test” 11 US.C.A. §
TOTbY2NAN ).

[5] Bankruptey 51 €=2264(1)

51 Bankruptcy
S1I1I The Case
S1IC) Voluntary Cases
51k2259 Dismissal
51k2264 Proceedings; Motion or Sua
Sponte Action
51k2264(1) k. In General. Most
Cited Cases
“Means test,” as applied in Chapter 7 cases to
determine which cases are presumptively subject 1o
being dismissed as abuse of provisions of that
chapter, presents backward-looking litmus test that
is performed using mathematical computation of
arbitrary numbers, often having little to do with
particular debtor's actual circumstances and ability
to pay portion of his or her debt, and is meant to
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remove judicial discretion from process. 11
U.S.C.A. § T07(b)(2).

[6] Bankruptcy 51 €=2264(1)

51 Bankruptcy
5111i The Case
511II(C) Voluntary Cases
51k2259 Dismissal
51k2264 Proceedings; Motion or Sua
Sponte Action
51k2264(1) k. In General. Most
Cited Cases
“Means test,” as applied in Chapter 7 cases to
determine which cases are presumptively subject to
being dismissed as abuse of provisions of that
chapter, seeks to measure debtor's need for Chapter
7 relief at time of filing, without regard to future
events. 11 U.S.C.A. § 707(b)2).

Timothy 8. Kingcade, Esq., Miami, FL, for Debtor.

A. JAY CRISTOL, Bankruptcy Judge.

*1 THIS MATTER came before the Court for
hearing upon the United States Trustee's (“UST”)
Motion to Dismiss Chapter 7 Case Pursuant to 11
U.S.C. § 707(b) (“Motion to Dismiss”) (DE # 22),
In the Motion to Dismiss, the UST argues that: (1}
Debtor should not be allowed to deduct payments
on secured property that she intends to surrender;
and (2) without those deductions, the presumption
of abuse arises. The Court heard arguments from
counsel, and directed the parties to submit post-
hearing memoranda on the issue of whether Debtor
may include in her means test calculation
installment payments on a vehicle surrendered after
the filing of her bankruptcy case. Upon
consideration of the foregoing, and in light of the
record before it, the Court concludes that the
deduction of payments on collateral [which is
intended to be surrendered after the filing of the
petition] is allowed.

The Court has jurisdiction of this matter under 28
U.S.C. § 1334(a) & (b), 28 US.C. § 157(a) & (b),
and 28 US.C. § 151. This is a core proceeding
ander 28 U.S.C. § 157(b)2)(A) & (B). The UST
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B.R. )

files the Motion to Dismiss pursuant to 11 U.S.C. §
707(b)(2).

The Bankruptcy Abuse Prevention and Consumer
Protection Act of 2605, Pub.L.No. 109-8, 119 Stat,
37 (“BAPCPA™) became effective on October 17,
2005. One goal of BAPCPA was to prevent debtors
from receiving a discharge under chapter 7 when
they had disposable income that could be used to
repay their creditors. See In re Hardacre, 338 B.R.
718, 725 (Bankr.N.D.Tex.2006) quoting 151 Cong,
Rec. $2459, 2469-70 (March 10, 2005) (purpose
and intent of BAPCPA is to ensure that those
debtors who can pay their debts do s0).

BAPCPA attempts to accomplish this goal through
11 U.S.C. § 707. Section 707 provides for a “means
test” to determine whether debtors have the means
to pay creditors. The first step in the calculation is
to determine whether a debtor's annual current
monthly income pursuant to section 101(10A)
(“CMI”) is lower than the state median income for
a household of the same size. If a debtor's CMI is
below the median, the debtor “passes” the test and
may proceed in a Chapter 7 case. 11 U.S.C. §
707(0)(7).

If the debtor's CMI is greater than the state median
income, then the debtor must ge through the
income analysis of section 707(b)(2) by completing
and filing a Statement of Current Monthly Income
and Means Test Calculation-Form B22A (the
“Official Form B22A”). In the Official Form B22A,
a debtor’s CMI is reduced by expenses allowed in
section  707(b)(2)(A)(ii)-(iv) to determine how
much of the debtor's monthly income is available to
creditors. A debtor “passes” the means test if the
debtor has less than $100 per month in monthly net
income, as more fully described in section
707(b)(2)(A).™ If a debtor's Official Form B22A
shows that the debtor has enough disposable
income to pay creditors pursuant to the formula of
section 707(b}2)(A), the debtor does not pass the
means test, and the “presumption of abuse”
arises.FN2

*2 Section 707(b)(1) provides that, after notice and
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a hearing, the Court may dismiss a case filed by an
individual whose debts are primarily consumer
debts if it finds that granting relief would be an
abuse of the provisions of Chapter 7.7 The UST
secks dismissal of Debtor's bankruptcy case as an
abuse of the provisions of Chapter 7 pursuant to 11
U.S.C. § 707(b}1) based on the presumption of
abuse arising under 11 U.S.C. § 707(b)(2).

The deduction at issue in this matter is in section
T07(b)2)A)ii) w hich allows a deduction for the
average monthly payment on secured debt for “all
amounts scheduled as contractually due to secured
creditors in each month of the 60 months following
the date of the petition.”

1. On June 30, 2006, Stacey Benedetti (*Debtor”)
filed a voluntary petition for relief under Chapter 7
of Title 11, United States Code (the “Bankruptcy
Code™). Debtor's petition is subject to the
BAPCPA.™

2. On the date of filing, Debtor filed her Schedules,
Statement of Financial Affairs, Statement of
Intention, and her Official Form B22A.

3. Debtor is a single woman, who listed two leased
vehicles in schedule B: a 2005 Audi A4 Cabriolet,
2 Door (“Audi”), and a 2006 BMW-Z-4 (“BMW").

4. On her Official Form B22A, Debtor calculated
her CMI in the amount of $5,509.86. Thereafter,
she deducted a number of expenses from her CMI,
including $1,052.55 on Line 42 for “future
payments on sccured claims”, $1,017.31 of which
relates to the monthly lease payments for the Audi
in the amount of $642.31, and the monthly lease
payments for the BMW in the amount of $375.00.

5. Pursuant to section 704(b)(1} of the Bankruptcy
Code, the UST filed a statement that Debtor's case
is presumptively abusive under section 707(b) (the
“Statement of Presumed Abuse™), noting that:

a. On Schedule B, Debtor disciosed an interest in
the Audi and the BMW,

b. On Schedule G, Debtor listed the lease for the
Audi and indicated her intent to surrender same;

© 2007 Thomson/West. No Claim to Orig. U.S. Govt. Works.
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c. Debtor's Statement of Intent indicated her intent
to reaffirm the BMW lease, but to surrender the
Audi;

d. At the § 341 Meeting of Creditors held on
August 1, 2006, the Debtor testified that she was
surrendering the Audi,?

6. Based upon the foregoing information, the UST
eliminated Debtor's claimed expense relating to the
property Debtor intended to surrender, and adjusted
other expenses FNo

7. The UST subsequently fited her Motion to
Dismiss on September 7, 2006 (DE # 22).

8. At the hearing on the UST's Motion to Dismiss,
the Court took the dispositive issue in this matter
under advisement, that is, whether Debtor may
include in the means test calculation the installment
payments on the Audi she surrendered after filing
the petition commencing this case. The UST's
Motion to Dismiss with respect to all other
objections was continued pending a resolution of
the surrender issue.

The UST objects to Debtor including the
installment payments on the surrendered Audi in
her means test form because, as the UST argues, the
plain language of 11 US.C. § 707(b)2)AXii)
“scheduled as contractually due to a secured
creditor in each of the 60 months following the date
of the petition”, does not allow Debtor to deduct
payments on secured debt which she is not making
post-petition. To allow such deduction would be
contrary to the plain meaning and purpose of the
statute.

*3 On the other hand, the Debtor argues that the
expense portion of the means test requires the Court
to determine what payments are “secured” and
“contractually due” as of the petition date, without
any reference to post-petition events. The Debtor
asserts the means test is an historic, not futuristic,
mathematical test which uses historical data, with
no qualification, condition or exception for
situations such as the surrender of collateral.

Page S of 9
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Pursuant to section 707(b)(2), the presumption of
abuse arises in this case if Debtor's deduction of the
payments on the swrendered Audi in her Official
Form B22A is disallowed, because the Debtor
would have approximately $642.00 per month in
disposable income. Debtor does not dispute that the
presumption arises if she is not allowed to deduct
the payments on the Audi.

The provisions of 11 U.S.C. § 707(b}(2)A) guide
the Court in its determination of what constitutes
reasonably necessary expenses which may be
deducted from a debtor's current monthly income
for purposes of arriving at the debtor's disposable
income. Section 707(b)(2)(A)ii) provides, in
pertinent part, that:

{tlhe debtor's average monthly payments on
account of secured debts shall be calculated as the
sum of-

(I) the total of all amounts scheduled as
contractually due to secured creditors in each
month of the 60 months following the date of the
petition....

[13{2][3] The parties agree that the determination of
what amounts may be deducted from CMI under
this provision begins with the language of the
statute itself. [n re TH Orlando, Ltd, 391 F.3d
1287, 1291 (11lth Cir.2004); see, In re Anderson,
275 B.R. 922, 925 (10th CirBAP2002) citing
United States v. Ron Pair Enters., Inc, 489 U.S,
235, 241, 109 S.Ct. 1026, 103 L.Ed.2d 290 (1989);
and Dalton v. IRS, 77 F.3d 1297, 1299 (10th
Cir.1996); “ ‘The plain meaning of legislation
should be conclusive, except in the rare cases the
literal application of a statute will produce a result
demonstrably at odds with the intentions of its
drafters.””/n re Paschen, 296 F.3d 1203, 1207 (11th
Cir.2002) quoting United States v. Ron Pair
Enters., Inc, 489 U.S. 235, 242, 109 S.Ct. 1026,
103 L.Ed.2d 290 (1989); see In re Carbaugh, 278
B.R. 512, 522 (10th Cir.BAP2002). In determining
the plain meaning, a court “gives effect to every
clause and word of (the] statute.’Negomsort v.
Samuels, 507 U.S. 99, 106, 113 S.Ct. 1119, 122
L.Ed.2d 457 (1993) quoting Moskal v. US, 498
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U.S. 103, 109-110, 111 S.Ct. 461, 112 L.Ed.2d 449
(1990). As the Supreme Court has stressed,
“statutory construction is a ‘holistic endeavor.”
"Koons Buick Pontiac GMC, Inc. v. Nigh, 543 U.S.
50, 60, 125 S.Ct. 460, 160 L.Ed.2d 389 (2004)
quoting United Sav. Assm. of Texas v. Timbers
Inwood Forest Associates, Ltd, 484 U.S. 365, 371,
108 S.Ct. 626, 98 L.Ed2d 740 (1988).“In
interpreting one part of a statute, ‘we must not be
guided by a single sentence or member of a
sentence, but look to the provisions of the whole
law, and to its object and policy.””In re Welzel, 275
F.3d 1308, 1317 (11th Cir.2001) quoting Philbrook
v. Glodgett, 421 U.S. 707, 713, 95 S.Ct. 1893, 44
LEd2d 525 (1975); see also FDA v. Brown &
Williamson Tobacco Corp., 529 U.S. 120, 133, 120
S.Ct. 1291, 146 L.Ed.2d 121 (2000)(courts must
“interpret the statute as a symmetrical and coherent
regulatory scheme” and “fit, if possible, all parts
into a harmonious whole.”}.

*4 However, by “simply” interpreting the “plain”
language of the statute, two lines of cases have
emerged on the issue of whether a secured debt for
collateral that a debtor intends to surrender is
“scheduled as contractually due” for purposes of
the means test under 11 usc. §
707()(2)(A)ii)T). The cases of In re Walker,
2006 WL 1314125 (Bankr.N.D.Ga.2006), In re
Oliver, 2006 WL 2086691 (Bankr.D.Ore.2006) and
In re Hartwick, 352 B.R. 867 (Bankr.D.Minn.2006)
found the statute permits debtors to include
payments on surrendered collateral in the means
test calculation. The Walker court allowed the
expense, ruling that the plain meaning of the phrase
“scheduled as contractually due” does permit
debtors to reduce CMI for payments owed pursuant
to an underlying contract, regardless of whether the
debtor has indicated an intent to surrender the
property 2006 WL 1314125 at *3-4.

The cases of In re Skaggs, 349 BR. 594
{Bankr.E.D.M0.2006), In re Love, 350 B.R. 611
{Bkrtcy. M.D.Ala.2006), In re Crittendon, 2006 WL
2547102 (BankrM.DN.C.2006), in re Edmunds,
350 B.R. 636 (Bankr.D.S.C.2006) and In re Harris,
353 B.R. 304 (Bankr.E.D.Okla.2006) all found that

Page 6 of 9

Page 5

2007 WL 2083576 (Bkrtcy.S.D.Fla.), 20 Fla. L. Weekly Fed. B 484

the secured debts for surrendered collateral are not
included in the means test calculation.

[41 Upon review of all the cases and the language
of the applicable statute itself, the Court is
persuaded by the thorough and well-reasoned
opinion of United States Bankruptey Judge W.
Homer Drake, Jr. in Walker, and agrees that the
plain  meaning of the phrase “scheduled as
contractually due” found in section
T07(b)2)(AXiii) of the Bankruptcy Code entitles
the Debtor to deduct from current monthly income
the average payments on debts secured by collateral
which the Debtor intends to surrender post-petition.
The words in 11 US.C. § 7 07(b)2)(A)iii), when
read together as a whole, lead the Court to believe
that a secured debt “scheduled as contractually due
to secured creditors” does not require, as a
prerequisite to allowing the deduction, that those
debts aectually be paid “in each month of the 60
months following the date of the petition,”Section
707(b)(2)(A)(iii) directs a deduction for all of the
debt that will become coniractually due in the five
years after the filing of the bankruptcy case,
without regard to whether the property securing the
debt is necessary and without regard to whether the
payments are actually made. See Wedoff, Means
Testing in the New § 707(b), 79 Am. Bankr.L.J. 231
(“for purposes of the means test, debt secured even
by such items as luxury vehicles, pleasure boats and
vacation homes would be deductible.”).

The UST relies on the statutory scheme of
BAPCPA to argue that, in calculating disposable
income, the Court should not allow a deduction for
future payments that are not actuaily paid. The UST
contends the statute does not allow the deduction
from CMI of the $642.31 amount for the Audi,
because the Debtor stated her intent to surrender the
Audi, has actually done so as of the date of the
UST's Motion to Dismiss, and will not make any
payments thereon in any of the 60 months
following her petition date. The UST argues that
the means test provides a mechanism for assessing
a debtor's ability to repay his or her debts in the 60
months following the petition date, and calculates
whether a debtor's average monthly income, less
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allowable expenses, would result in sufficient
disposable income in the five years after the
bankruptcy filing such that the court should
presume that the case is abusive. She concludes
that, in calculating a debtor's disposable income in
the months after filing, the means test was not
intended to include amounts that a debtor will not
pay to secured creditors in that same 60 month
period.

*5 {51 The UST's position hinges on legislative
intent and policy and is based upon notions of
faimess and statutory interpretation which she
believes best serves the purposes of 11 US.C. §
707(b)“as a gate-keeper to the sanctuary of Chapter
7. That is, to keep debtors who can afford to pay a
portion of their debts out.”Hartwick 352 B.R. at
86%.However, United States Bankruptcy Judge
Dennis D. O'Brien's response to this argument in
Hartwick is fitting:

[Cloncepts of faimess involve equitable principles
and judicial discretion. Congress had neither of
these in mind in enacting the means test in 11
USC. § 707(b). The means test presents a
backward looking litmus test performed using
mathematical computation of arbitrary numbers,
often having little to do with a particular debtor's
actual circumstances and ability to pay a portion of
debt. Congress has already determined the fairness
of application of the means test, and a major
objective of the legislation was to remove judicial
discretion from the process.

Thus, if Congress intended to limit secured debt
payments contractually due from debtors on the
petition date to those where actual future payments
will be made in Form B22C calculations, it knew
how to do so, as reflected by the inclusion of the
terms “actual monthly expenses” and “actual
expenses” elsewhere within 11 U.S.C. §
T0G2NANGND  and  (I).Oliver, 2006 WL
2086691.

[6] The Debtor emphasizes that section 707(b)(2)
computes disposable income by looking backward
from the filing date to the debtor's income and
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2006 WL 1314125 at *5 (“Congress chose to base
the means test on historic income and expense
figures that are in effect on the petition date, as
opposed to figures that may change with the
passage of time or with changes in the debtor's
lifestyle. This choice indicates an intent to apply
the means test to measure the debtor's need for
chapter 7 relief at the time of filing, without regard
to future events....”).See also In Re Hartwick, 352
B.R. at 867 (agreeing with Walker in that the means
test presents a backward looking test). Although the
court in Love disagreed with Walker and held that
the language of section 707(b)(2)(A)iii) is forward
looking and the term “scheduled payments”
indicates a forecast of future events and not historic
data, Love, 350 B.R. at 613-14, the Debtor points
out that comparing historical income data with
futuristic expenses is “nonsemsical”. The Court
agrees with the Debtor. See fn re Edmunds, 350
B.R. 636 (Bankr.D.S.C.2006).“Congress chose to
base the means test on historic income and expense
figures that are in effect on the petition date, as
opposed to figures that may change with the
passage of time or with a change in the debtor's
lifestyle. This choice indicates an intent to apply
the means test to measure the debtor's need for
Chapter 7 velief ar the time of filing, without regard
to future events or relief that would be available
under Chapter 7.”Walker, 2006 WL 1314125 at *5
(emphasis added).Seell US.C. § 707(b)Y2)}AXii)
and (iii).

*6 Using a “snapshot” view of the Debtor's
expenses on the date of filing makes sense in the
context of a Chapter 7 case. The application of the
provisions of section 707(b)}2) involves an
evaluation of the Debtor's financial condition on the
petition date such that a post-petition surrender of
collateral is irrelevant and inconsequential. The
means test is statutorily defined as a mechanism for
determining whether a presumption of abuse arises
in a Chapter 7 case, with reference to expenses “as
in effect on the date of the order for relief”11
U.S.C. § 707(b)(2)(AXi) and (ii). The test has been
described as a “snapshot” on the petition date rather
than an evolving progress report on the Debtor's

expenses in the six months prior to filing. Watker, finances. See In re Nockerts, 357 B.R. 497
© 2007 Thomson/West. No Claim to Orig. U.S. Govt. Works.
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(Bankr.E.D.Wis.2006). Thus, as long as the Debtor,
at the time she filed her petition, was contractually
obligated to pay the secured creditor on the Audi, in
some or all of the sixty months subsequent to the
petition date, and as long as no other event occurred
to relieve the Debtor of her contractual obligations
to make the sched p: , the p

were still “scheduled as contractually due” on the
date of the petition, and the Debtor is therefore
alfowed to deduct the average of those payments.

Like beauty, the plain meaning of BAPCPA is in
the eye of the beholder, creating a body of case law
with  opposing lusi regarding  whether
section 707(b)2)(A)(iii) allows a debtor to reduce
his or her CMI on account of payments that may
never be made. The Court finds that the plain
meaning of the statute requires debtors to use the
expenses in effect as of the petition date, allowing
them to deduct average monthly payments for
secured debts, despite the fact that they have
surrendered or will surrender the collateral securing
those debts. Seell U.S.C. § 707(b)(2)(A)G) and
(iii). In determining which payments should be
averaged for the deduction, the Court determines
how many payments are owed under the contract
for each secured debt at the time of filing. “This
interpretation  gives meaning to the word
*scheduled,” which implies the possibility that the
payments may not be made as required under the
contract....”Walker, 2006 WL 1314125 at *4,
Accordingly, the Court will allow, for purpose of
the means test calculation, a deduction from CMI
for amounts that would have been due, but which
Debtor may not pay, to secured creditors on
account of property she intends to, and in fact does
surrender after the petition date. It is hereupon

ORDERED AND ADJUDGED that the UST's
Motion is DENIED IN PART as follows:

1) Debtor's lease payments on the swrendered Audi
in her Official Form B22A are allowed.

2) The UST's Motion is reset for hearing on August
9, 2007 at 11:30 AM in Courtroom 1410, 51 SW
First Ave., Miami, FL to consider the remaining
objections in the Motion.
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FN1.Section T07(b)RYAYEH)  of  the
Bankruptcy Code requires the court to
presume that a debtor's Chapter 7 filing is
abusive “if the debtor's cwrrent monthly
income reduced by amounts determined
under clauses (ii), (i), and (iv) [of §
707(6)(2)(A) 1, and multiplied by 60 is not
less than the lesser of-

(I) 25 percent of the debtor's nonpriority
unsecured claims in the case, or $6,000,
whichever is greater; or

(11) $10,000.”

Stated differently, if after deducting all
allowable expenses from a debtor's current
monthly income, the debtor has less than
$100 per month in monthly net income
(i.e., less than $6,000 to fund a 60 month
plan), the filing is not presumed abusive. If
the debtor has monthly income of more
than $166.67, or $10,000 to fund a sixty
month plan, the filing is presumed abusive.
Finally, if the debtor has between $101 and
$166 per month, the case will be presumed
abusive if that sum, when multiplied by 60
months, will pay 25% or more of the
debtor's non-priority unsecured debts.

FN2. The presumption of abuse may be
rebutted by a debtor by showing speciat
circumstances pursuant to section

707(0)(2)(B).

FN3. Debtor in this case is an individual
with primarily consumer debts. Consumer
debts are those “incurred by an individual
primarily for a personal, family or
household  purpose.”’11  U.S.C. section
101(8). The majority of Debtor's
indebtedness is credit card debt, and is
therefore consumer in nature. See fn re
Stewart, 175 F.3d 796, 808 (10th Cir.1999)
(“primarily” in the context of section
707(b) means consumer debt exceeding
fifty percent of the total debt.) Debtor also
acknowledges the nature of her debt to be
“consumer/non-business” on the voluntary
petition.
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FN4. The BAPCPA is effective as to cases
filed on or after October 17, 2005.

FNS. In fact, post-petition, on September
6, 2006, VW Credit, Inc. filed its Notice of
Termination of Automatic Stay By
Operation of Law with regard to the Audi.
(DE #23).

FN6. In her Motion to Dismiss, the UST
objected to other expenses that Debtor
included in her Official Form B22A. For
the purposes of this decision and in
formulating her determination that the
presumption of abuse arises, the UST is
not considering whether those additional
expenses are properly allowed. The only
expense presently at issue is the payments
on the surrendered Audi. The remaining
UST's objections are continued pending a
resolution of the surrender issue.

Bkrtcy.S.D.Fla.,2007.

In re Benedetti

— BR. -, 2007 WL 2083576 (Bkricy.S.D.Fia.),

20 Fla. L. Weekly Fed. B 484

END OF DOCUMENT
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United States District Court,E.D. California.
In re Monique D. MEZA, Debtor.
Sara L. Kistler, Acting United States Trustee,
Region 17, Appellant,
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Monique D. Meza, Appellee.
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Judith C. Hotze, Sacramento, CA, for Appellant.
Robert R. Schaldach, Law Offices of Robert R.
Schaldach, Sacramento, CA, for Appellee.

MORRISON C. ENGLAND, JR., United States
District Judge.

*1 The United States Trustee (“Trustee™) N
appeals the bankruptcy court’s denial of its Motion
to Dismiss Debtor Monique Meza's (“Meza™)
bankruptcy petition pursuant to 11 U.S.C. § 109(h}
(hereinafter § 109(h)).

FNL. United States Trustees are officials of
The Department of Justice, appointed by
the Attorney Genera! to supervise the
administration of bankruptcy cases. See2§
U.S.C. §§ 561-589.

Specifically, Trustee moved to dismiss due to
Meza's failure to abtain pre-petition
creditcounseling and properly file a certificate
regarding the same, as required by § 109(h). The
bankruptcy court declared Trustee's Motion
untimely in light of the prior meeting of creditors
and specific circumstances surrounding Meza's
petition. For the reasons set forth below, the
bankruptcy court's decision is affirmed.f82

FN2. Because oral argument will not be of
material assistance, the Court orders this
matter submitted on the briefs. ED. Cal

Local Rule 78-230(h).

Meza contracted with Debt Free CreditCounseling
Service (“Debt Free”), a consumer debt
consolidation service, in November of 2004. Meza
made approximately one year's worth of payments
to her creditors under Debt Free's plan. Meza
terminated the program around January of 2006,
resulting in a confirmation letter from Debt Free
dated February 2, 2006. Meanwhile, on October 17,
2005, the Bankruptcy Abuse Protection and
Consumer Protection Act of 2005 (“BAPCPA™),
Pub.L. No. 109-8, 119 Stat. 23 (2005) was enacted.
BAPCPA coatains provisions which provide that an
individual is not eligible to apply for bankruptcy
protection unless he or she has obtained
creditcounseling from an approved provider no
more than 180 days prior to filing the bankruptcy
petition. 11 U.S.C, § 109¢h).

Meza filed a petition for bankruptcy under i1
U.S.C. Chapter 7 on February 9, 2006, less than
four months after the new BAPCPA
creditcounseling provisions went into effect. Meza
filed documents required by 11 U.S.C. § 521(a), but
failed to include a certificate of debt counseling as
required by § 521{b). However, Meza indicated that
she had obtained such counseling on page 2 of
Form BIl. Excerpts of Record Of Appellant
(“EOR”) A6.

The bankruptcy court clerk issued a notice of
incomplete filing on February 9, 2006. The notice
indicated that the missing Certificate of
CreditCounseling was to be received by February
24,2006,

The clerk noticed all scheduled creditors of the
March 10, 2006 meeting of the creditors on
February 10, 2006.

Meza applied to extend the deadline to submit her
certificate  of creditcounseling on February 28,
2006. The bankruptcy court granted the extension
notwithstanding the four-day gap between the
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expiration of the period set by the clerk and the date
of the application,

Meza filed the missing certificate on March 7,
2006, Meza certified that she was in compliance
with § 109(h) because she had received debt
counseling prior to the enactment of BAPCPA,
thereby qualifying under a waiver provided by 11
US.C. § 109()3)A). Three days later, the
creditor meeting was completed.

Trustee filed the Motion to Dismiss pursuant to §
109(h) on March 17, 2006. The bankrupicy court
denied the Motion, holding it untimely in light of
the circumstances, including a finding that Meza
had substantially complied with § 109(h)
requirements. Trustee now appeals this denial.

*2 An appellant may petition the district court for
review of a bankruptcy court's decision. Fed. R.
Bankr.P. 8013. The applicable standard of review is
identical to that employed by circuit courts of
appeal in reviewing district court decisions. See
Heritage Ford v. Baroff (In re Bargff), 105 F.3d
439, 441 (9th Cir.1997). Legal conclusions are
renewed on a de novo basis, and factual
determinations are assessed pursuant to a “clearly
erroneous” standard. Murray v. Bammer (In re
Bammer), 131 F3d 788, 792 (9th Cir.1997) (en
banc),

Findings of fact are “clearly erroncous” only if the
reviewer of fact is “left with the definite and firm
conviction that a mistake has been committed.”/n
re Marquam Inv. Corp., 942 F.2d 1462, 1466 (9th
Cir.1991) (quoting Unired States v. United States
Gypsum Co., 333 US. 364, 395, 68 S.Ct. 525, 92
L.Ed. 746 (1948)). The appellant has the burden of
proof in convincing the reviewing court that such
error has been committed, and the reviewing court
should not reverse simply because another decision
could have been reached. In re Windsor Indus.,
Inc., 459 F Supp. 270, 275 (N.D.Tex.1978).

1. Meza's Eligibility to File for Bankruptcy

In the Motion to Dismiss, Trustee argued that Meza
was ineligible to petition for bankruptcy because
she did not satisfy eligibility requirements set out in
§ 109(h). Trustee viewed the requirements as a
Jjurisdictional barrier to a bankruptcy court hearing
a petition. The bankruptcy court disagreed, instead
construing § 109(h) as an element of a federal claim,

The bankruptcy court compared the instant case to
Arbaugh v. Y & H Corp., 546 U.S. 500, 126 S.Ct.
1235, 163 L.Ed2d 1097 (2006), in which the
Supreme Court examined the nature of claims
brought under Title VII. There, the Supreme Court
found the 15-employee threshold to be an
ingredient of a claim for relief, rather than a
jurisdictional element. This Court agrees that the
Arbaugh bolding can properly be analogized to the
initial question confronted by the bankruptcy court
herein: namely, whether or not compliance with §
109(h) constitutes a jurisdictional prerequisite or
instead simply amounts to a factual element that
must be satisfied in order to assert a cognizable
claim in bankruptcy.

Examining the eligibility requirements of § 109(h),
the bankruptcy court explicitly found that it did
“not relate to  subject-matier  jurisdiction,
period "EOR A137-38. Given the non-jurisdictional
nature of the eligibility requirements, the
bankruptcy court properly found that any
opposition to a bankruptcy petition on § 109(h)
grounds would be waived unless raised in a timely
marnner.

The bankruptcy court proceeded to address the
timeliness of the Trustee's Motion to Dismiss under
the particular circumstances of this case. Those
findings will be discussed betow.

2. Findings of the Bankruptcy Court

The bankruptcy judge made a mixed finding of law
and fact in denying Trustee's Motion to Dismiss.
The court declared Trustee's Motion to be untimely
in part because it was filed subsequent to the
meeting of creditors, and in part due to Meza's
substantial compliance with § 109(h). While the
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finding of law that a motion to dismiss filed
subsequent to a meeting of creditors is unsupported,
the findings of fact of substantial compliance are
not clearly erroneous, and must be upheld.

A. Findings of Law

*3 Nothing in the Federal Rules of Bankruptcy
Procedure or Title 11 of the United States Code
specifies timeliness requirements for a motion to
dismiss for failure to satisfy § 109(h). The picture
becomes even more clouded in the instant case,
where Meza obtained creditcounseling  services
prior to enforcement of the BAPCPA provision
mandating counseling within 180 days of filing her
petition in bankruptcy,

11 USC. § 707 provides some assistance in
determining the ability of the court to dismiss
Chapter 7 petitions. Courts may on their own
motion dismiss for cause petitions that are
accompanied by unreasonable delay by the debtor
or lack the appropriate filing fee. 11 U.S.C. §
707(a). On a motion by the United States Trustee,
the court may dismiss petitions that lack documents
required by 11 USC. § 52i(a).il USC. §
707(a)(3). Significantly, no time limits are placed
upon such motions to dismiss.

The court may also dismiss a petition for
substantial abuse under 11 U.S.C. § 707(b) on
motion by the court or the United States Trustee.
Such a motion must be filed within 60 days after
the first date set for the meeting of creditors. Fed.
R. Bankr.P. 1017(¢).

These allowances for filing motions to dismiss
would seem to allay the concerns of the bankruptcy
court regarding deleterious effects on creditors and
debtors of a petition's dismissal. Specifically, the
court postulated that dismissals might disadvantag
creditors who abide by the automatic stay afforde
by 11 US.C. § 362. EOR Al40. A dismissal would
result in a race to a debtor's assets, potentially
harming creditors who refrained from pursuing the
debtor's estate in reliance on § 362. Given the
statutory allowance for dismissals after a creditors’
meeting, however, a finding of untimeliness for a

motion filed a week after the meeting of creditors is
unwarranted. That finding is nonetheless not
dispositive of the Court's inquiry herein, since the
bankruptcy court's ultimate decision rested on
factual findings above and beyond the timing of the
Trustee's actual Motion to Dismiss itself.

B. Findings of Fact

The bankruptcy court found Meza's petition to
substantially ~ comply ~ with  the eligibility
requirements of § 109¢(h). While the counseling was
provided by an un-approved service and was
received more than 180 days prior to filing, the
court found Meza eligible to file for bankruptcy.

Meza initiated creditcounseling in November of
2004, roughly five months prior to enactment of
BAPCPA. At that time, there was no requirement
for the petitioner to obtain pre-petition counseling
from an approved provider within 180 days prior to
filing for bankruptcy. While Meza's actual petition
was filed after enforcement of BAPCPA, the
counseling resulted in the type of debt repayment
contemplated by Congress in writing the statute.
EOR Al134. The court construed Meza's debt
repayments, which continued until November of
2005, as “briefings” within the meaning of §
109(h)./d. In light of the exceptional circumstances
regarding Meza's actions and the intervening
enactment of BAPCPA, the court found the
“constellation of facts” to weigh in favor of a
finding that Meza substantially complied with §
109(h).F7¥: EOR A147.

FN3. Both Trustee and Debtor raise the
issue of Debtor's qualification for a waiver
of the eligibility requirements as provided
by !l USC § 109(h)3)A). The
bankruptcy court's declaration of
substantial compliance with § 109(h)
renders such waiver analysis unnecessary,

*4 The bankruptcy court additionally found Meza's
petition satisfactory in general. The court declared
payment of the filing fee and completion of post-
petition counseling to weigh heavily in comparison
with pre-petition  creditcounseling. The court
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thought debtors were “... in a much better position
to benefit from the [post-petition] training,” due to
completion of creditor schedules filed with their
petition. EOR A150. This determination, coupled
with Meza's substantial compliance with § 109(h),
led the court to the conclusion that requiring Meza
to undergo a second course of counseling before
filing for bankruptcy is unnecessary.

This Court cannot determine, as it must to warrant
reversal on appeal, that the bankruptcy court's
finding of substantial compliance with eligibility
requirements constituted clear error. The record
supports the bankruptcy court's conclusion that
Meza's conduct was sufficient to satisfy § 109(h)
eligibility requirements and petition for votuntary
Chapter 7 bankruptcy.

Based on all the foregoing, the decision of the
bankruptcy court is hereby AFFIRMED,
E.D.Cal.,2007.

In re Meza

Slip Copy, 2007 WL 1821416 (E.D.Cal.), Bankr. L.
Rep. P 80,965

END OF DOCUMENT
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of Pro-Snow is directed to professionals
for the debtor who knew that their efforts
were futile, and therefore any time in-
curred by them was unreasonable at the
time the fees were incurred. H & L, as
counsel to the Equity Committee, had fidu-
ciary duties to its constituents, which it
clearly fulfilled. At the time such services
were rendered, they were reasonable.

Under separate order, this Court has
allowed the fees and expenses of H & L
through December 13, 2004, the date it
became clear that the Equity Committee’s
plan would not be confirmed.

In re Paul JONES, Christina
Jones, Debtors.

No. 06-33790.

United States Bankruptey Court,
S.D. Texas,
Houston Division.

Oct. 20, 2006.

Background:  United States Trustee

(UST) moved to dismiss debtors’ Chapter

7 ease on ground that debtors, having ob-

tained credit counseling more than 180

days prior to eommencement of their

bankruptcy case, were not in compliance

with “eredit counseling” requivement im-

posed by the Bankruptcy Abuse Preven-

tion and Consumer Protection Act (BAPC-

PA).

Holdings: The Bankruptcy Court, Wesley

W. Steen, J., held that:

(1) bankruptcy court had no diseretion to
waive or modify eligibility requirement
imposed by the Bankruptcy Abuse
Prevention and Consumer Protection

Act (BAPCPA), that debtors obtain
credit counseling “during the 180-day
peried preceding the date of filing of
the petition”; and

8

appropriate disposition, upon determi-
nation that Chapter 7 debtors had
failed to comply with eligibility re-
quirement imposed by the Bankruptcy
Abuse Prevention and Consumer Pro-
tection Act (BAPCPA), in having failed
to obtain credit counseling “during the
180-day period preceding the date of
filing of the petition,” was entry of
order dismissing, and not striking,
bankruptey case.

Motion granted; case dismissed.

L. Bankruptcy ¢=2222.1

Bankruptey court had no discretion to
waive or modify eligibility requirement im-
posed by the Bankruptcy Abuse Preven-
tion and Consumer Protection Act (BAPC-
PA), that debtors obtain credit counseling
“during the 180-day period preceding the
date of filing of the petition,” in order to
allow Chapter 7 case to proceed, though
debtors, in obtaining credit counseling 190
days prior to petition date and delaying
their filing in attempt to implement the
lessons learned during that counseling, had
certainly complied with spirit, if not the
literal terms, of this eligibility provision.
11 US.CA. § 109h)1).

2. Bankruptcy ¢=2222.1

Chapter 7 debtors who had not re-
quested credit counseling services immedi-
ately prior to filing their petition, and who
could not certify that they were unable to
obtain such counseling within five-day pe-
riod prior to filing of petition, could not
come within the narrow “exigent circum-
stances” exception to credit eounseling re-
quirement imposed by the Bankruptey
Abuse Prevention and Consumer Protec-
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tlon  Act
§ 109(h)3).

(BAPCPA). 11 US.CA.

3. Bankruptcy 2261

‘While it would seem that, to extent
that the United States Trustee (UST) had
any discretion not to file motion to dismiss
bankruptcy case filed by debtors that
failed to comply with literal terms of pre-
petition credit counseling requirement, the
resources of UST's office might be better
spent than moving to dismiss bankruptey
case filed by debtors who had in fact ob-
tained prepetition credit counseling, but
simply waited toe long to file their petition
in attempt to implement the lessons
learned during this credit counseling,
bankruptey court had no discretion, once
motion to dismiss was filed, but to dismiss
debtors’ petition. 11 U.S.C.A. § 109h)(1).

4. Bankruptcy $=2257, 2261

Appropriate disposition, upon deter-
mination that Chapter 7 debtors had
failed to comply with eligibility require-
ment imposed by the Bankruptcy Abuse
Prevention and Consumer Protection Act
(BAPCPA), in having failed to obtain
credit counseling “during the 180-day pe-
riod preceding the date of filing of the
petition,” was entry of order dismissing,
and not striking, bankruptey case; petition
filed by these ineligible debtors was none-
theless sufficient to commence bankruptey
case. 11 US.C.A § 109(h)(D).

5. Bankruptcy €=2222.1
Bankruptey eligibility requirements
are not jurisdictional. 11 U.S.C.A. § 109.

Frank S. Steelman, Attorney at Law,
Bryan, TX, for Debtors.

1. Docket ## 9, 11.

352 BANKRUPTCY REPORTER

MEMORANDUM OPINION FINDINGS
AND CONCLUSIONS DISMISSING
CASE

WESLEY W. STEEN, Bankruptcy
Judge.

Debtors completed credit counseling on
January 24, 2006. Debtors did not file
their petition initiating this chapter 7
bankruptcy case until August 2, 2006,
which is approximately 190 days after they
completed credit counseling. Debtors are
not eligible for bankruptcy relief because
they did not satisfy the requirements of 11
U.S.C. § 109(h) (Debtors did not complete
a credit counseling course within 180 days
prior to filing a voluntary bankruptey peti-
tion). The U.S. Trustee filed 2 motion to
dismiss the case. Because Debtors did not
satisfy the statutory requirements for
bankruptey relief, and because the Court
finds that it has no discretion in the mat-
ter, the case is dismissed. The Court is
aware of jurisprudence that holds that the
Court should “strike” or “dismiss” the pe-
tition rather than dismiss the case, but the
Court concludes that the proper disposi-
tion is to dismiss the case. The Court
recognizes, with regret, that this decision
creates a split between bankruptey judges
in this district; therefore the Court will
certify the matter for appeal under 28
USC § 158(dX2) if the parties seek that
relief,

FACTS

There is no dispute that Debtors com-
pleted their credit counseling course 190
days before the date that they filed their
bankruptey case.! The Court will accept
as true, for purposes of this decision, the
allegations in Debtors’ “Certified State-
ment”? In that statement, Debtors allege

2, Artached to docket # 11.
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several reasons why they think the Court
should accept the stale credit counseling
certificate as sufficient. Since those alle-
gations are insufficient as a matter of law,
the Court need not hold a hearing.

ANALYSIS

A. Counseling 190 Days Prior to Filing
a Bankruptcy Case Does Not Meet
Statutory Requirements

[11 To avail himself or herself of bank-
ruptey relief, an individual debtor must
receive credit counseling within the 180-
day period preceding the filing of the
bankruptey case.  Bankruptcy Code
§ 109(h) states:

[Aln individual may not be a debtor

under this title unless such individual

has, during the 180-day period preced-
ing the date of filing of the petition by
such individual, received from an ap-
proved nonprofit budget and credit
counseling agency described in section

111(a) an individual or group briefing

. that outlined the opportunities for
available credit counseling and assisted
such individual in performing a related
budget analysis.

11 US.C. § 109¢h)(1). See also, H.R.Rep.
No. 109-31, at 54 (2005), U.S.Code Cong.
& Admin News 2005, pp. 88, 175.

The Bankruptey Code does not give the
bankruptcy judge discretion to waive or to
modify that requirement.

[2] There is a statutory exception to
the requirement, but that statutory excep-
tion is exceptionally narrow. To be ex-
empt from the credit counseling require-
ment of § 109(k)(1), a debtor must file a
certificate of exigent circumstances. The
certification must state that “the debtor
requested credit counseling services ..
but was unable to obtain the services ...
during the 5-day period beginning on the

'ONES
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date on which the debtor made that re-
quest.” 11 US.C. § 109(h)(3).

Debtors have submitted to the Court a
Certified Statement that describes exigent
cirenmstances. Debtors seek a waiver of
the credit counseling requirement or a rul-
ing that the facts alleged in the certificate
satisfy the credit counseling requirement.
In the Certified Statement, Debtor
Christina Jones alleges:

1. That she and her husband consulted
counsel on January 19, 2006, for ad-
vice about filing a bankruptey case;
That they immediately (January 24,
2006) took a credit counseling
course;

That they could not pay counsels
fee at that time, so they delayed
filing their bankruptey petition;

That they implemented the credit
counseling advice and hoped that
they could avoid bankruptcy;

That circamstances, including family
illness, intervened and Debtors “for-
got all about the Bankruptey(;]”
That when bankruptey relief became
necessary, they had difficalty get-
ting financial data from Mr. Jones’
employer and had difficulty getting
information to file their income tax
returns; and

That an additional $40 for an addi-
tional course of credit eounseling
and an additional fee of $299 for
filing another bankruptcy case would
be a burden.

Debtors did not state that they request-
ed credit counseling services immediately
prior to filing the case. They cannot certi-
fy that they were not able to obtain the
services within the 5-day period prior to
filing the petition. Therefore they do not
meet the requirements for the exemption
from credit counseling.
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The Court has considered In re Brick-
sin, 346 B.R. 497 (Bankr.N.D.Cal.2006).
The Bricksins received credit counseling
on October 19, 2004 and decided not to
pursue bankruptey relief. Instead, they
arranged a payment plan for creditors
through the credit counseling agency.
Payments under the plan continued
through July 2005, but after that date the
Bricksins were unable to continue the pay-
ment plan. Debtors filed for bankruptey
protection on November 22, 2005. The
court determined that Congress’ objective
in requiring counseling was to enable debt-
ors to make an informed choice about
hankruptey alternatives and about the con-
sequences of the various alternatives. Id.
at 501 (citing H.R.Rep. No. 109-031, at 2
(2005)). Although over a year had passed
since the Bricksing received counseling,
the cowrt concluded that the DBricksins
were in compliance with the spirit of the
law because the debt repayment plan con-
stituted ongoing credit counseling suffi-
cient to satisfy the statutory requirement
on the specific, unusnal facts of that case.
‘While legal philosophies differ on whether
a debtor must comply with the “spirit” or
the “letter” of a law, the result in Bricksin
satisfies both (unless the findings of fact
are vacated or reversed) since the Court
explicitly found that participation in the
credit counseling program constituted on-
going eredit counseling. That is not the
situation in the case at bar.

[3]1 If the Court were permitted any
discretion about whether Debtors’ exigent
circumstances were valid cause for a 10
day extension of time, the Court would
exercise that discretion in favor of allowing
this bankruptcy case to continue. And if
the U.8, Trustee has any discretion (akin
to “prosecutorial discretion” in other func-
tions of the Justice Department), the
Court would hope that the U.S. Trustee
would decline to prosecute a motion to

352 BANKRUPTCY REPORTER

dismiss under the circumstances presented
in this case. A debtor who obtains credit
counseling only 190 days prior to filing a
bankruptcy petition and who delays filing a
bankruptey petition to try to implement
the lessons learned in counseling certainly
seems to meet the objective of the statute,
if not the literal requirement. And unless
the U.S. Trustee has unlimited resources,
it would seem that limited resources would
be better put to other litigation. But the
U.S. Trustee has filed a motion to dismiss
in this case and Congress allowed bank-
ruptey judges no discretion. Therefore
the Court will fulfill its obligation to rule
on the motion under the requirements set
out in the statute as they apply to the facts
in this case. The Court concludes that the
Debtors are not eligible to be debtors in
this case.

B. Dismiss the case, strike the petition,
or dismiss the petition

[4] Having reached these conclusions,
the Court must determine the proper dis-
position of the U.S. Trustee's motion to
dismiss. There is a split in the jurispru-
dence regarding whether the appropriate
disposition is dismissal of the case, striking
the petition, or dismissing the petition.

1. The Nullity Jurisprudence

a.  Hubbard and the Logic of “Strik-
ing” the Petition

Bankruptey Code § 101(42) defines “pe-
tition” as a “petition filed under section
301, 302, 303 or 304 ... commencing a
case under this title.” Bankruptcy Code
§ 302 states that a case is “commenced by
the filing ... of a single petition ... by an
individual that may be a debtor under such
chapter and such individual’s spouse.”
Some courts conclude that since only an
“cligible debtor” may file a petition and
commence a case, a petition filed by a
person who is not an eligible debtor fails to
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commence a case. See, In re Hubbard,
333 B.R. 377 (Bankr.8.D.Tex.2005), recon-
sideration dewied, In re Salazar, 339 B.R.
622 (Bankr.8.D.Tex.2006), appeal denied
as moot when parties settled, 193 Fed.
Appx. 281 (5th Cir.2006). See also, In re
Rios, 336 B.R. 177 (Bankr.8.D.N.Y.2005);
In re Valdez, 335 B.R. 801 (Bankr.S.D.Fla.
2005); In re Elmendorf, 345 B.R. 486
(Bankr.S.D.N.Y.2006); In re Thompson,
344 B.R. 899 (Bankr.8.D.Ind.2006); In re
Carey, 341 B.R. 798 (Bankr.M.D.Fla.2006).
The debtors were not eligible to file
bankruptey. Aceordingly, the filing of
their voluntary petitions did not com-

mence cases under chapter 13. .. .

As set forth above, no “case” was
commenced by the filing of these peti-
tions. Because no case was commenced
under § 301, there is no “case” to dis-
miss, The petitions in these five cases
are stricken.

Hubbard, 333 B.R. at 388.

b The Salazar Modification of the
Hubbard Analysis

Hubbard was a combined ruling on 6
cases. One of those cases was filed by Mr.
and Mrs. Salazar, who asked for reconsid-
eration of the Hubbard ruling. The Sala-
zars argued that although Hubbard eases
2 debtor’s burden in a successive filing if a
debtor corrects the credit counseling error
prior to filing the successor case, the Hub-
bard analysis creates uncertainty about
the existence of the automatic stay until
the court decides whether (or not) the
debtor was eligible to file the first petition.
Under Hubbord, if the court strikes the
petition and renders it a nullity, ereditors
can reasonably argue that any action that
they took prior to the end of the case did
3. "It is implausible 1o believe thar Congress
specifically identified people to exclude from
the bankruptcy process, yer permitted those

JONES
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not violate the automatic stay. Mr. and
Mrs. Salazar argued that this uncertainty
and ambiguity should be eliminated by
dismissing the case instead of striking the
petition.

In Salozar, the court concluded that be-
cause Congress specifically intended to ex-
clude some people from the bankruptey
process, then it was “implausible” to be-
lieve that Congress intended that these
“same people” should get the benefit of
bankruptcy’s most powerful protection, the
automatic stay® In that case, after ana-
lyzing chapter 9 law, the court also
changed the terminology from “striking”
the petition to “dismissing” the petition.
But the court ruled that the effects were
the same.

To the extent that dismissing a petition

strikes the petition, the two actions are

identical. Both terms evidence an intent
to rule that the petition filed never com-
menced a bankruptey case. . ..

... Nonetheless, whether a petition is
“dismissed” or “stricken” for failure to
comply with § 109(h) carries the same
consequences regardless of semantics,
A case “dismissed” under a provision
such as § 707 brings a different result
than a petition “dismissed” under § 109,
See, In re Rios, 336 B.R. 177, 180
(Bankr.8.D.N.Y.2005). Dismissal of a
petition amounts to dismissal of a “case”
prior to the case’s commencement. ...

Understandably, courts have not al-
ways chosen their wording in this eon-
text with precision. Prior to BAPCPA’s
enactment, the guestion of whether to
dismiss a case or strike a petition was a
difference without 2 distinction [sic). Tt
rarely mattered whether an individual’s
petition in his last case had been “strick-

same people 10 benefit from bankrupicy’s most
powerful protection: the automatic stay.” Sa-
lazar, 339 B.R. at 624.
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en"” thereby rendering the current case

his first {or second, and so on), or

whether it was “dismissed” thereby ren-
dering his current case the second (or
third, and so on).

339 B.R. at 633.

Salazar cites no authority other than
Rios (another bankruptcy case dealing
with the credit counseling requirement) for
the propositions (i) that the court has au-
thority to “strike” a petition because a
debtor was not “eligible”, (ii) that dismissal
of a case under § 109 is different from
dismissal of 2 ease under § 707, (ili) that
the filing of a bankruptey case by an ineli-
gible debtor is a juridical nullity, (iv) that
pre-BAPCPA the difference between dis-
missing a case and “striking” the petition
was 2 distinction without a difference, or
(v) that dismissing a chapter 7 or 13 peti-
tion is different from dismissing a chapter
7 or 13 case. As di d below, the

352 BANKRUPTCY REPORTER

chaos of individual creditor executions.
The automatic stay terminates when the
court so orders when discharge is en-
tered, or when property ceases to be in-
cluded in the bankruptcy estate’ This
Court would argue that that temporary
stay is not the most powerful protection of
the Bankruptcy Code. Rather, this Court
would argue that the provisions of the
Bankruptcy Code providing that some
property is exempt from ecreditors’ claims,®
Bankruptey Code provisions authorizing
the debtor to avoid liens,” the discharge
injunction,’ and other provisions of the
Bankruptey Code that have permanent
consequences are more powerful. But re-
gardless of the power comparisons, Sala-
zar is based squarely on the premise that
debtors whom Congress has declared to be
ineligible should not be able to benefit
from the Bankruptey Code. But in its very
next opinion on this subject, the Hub-

substance of those contentions is incorrect.
This Court cannot. agree with the analysis
in Salazar.

The fundamental premise of Salazar is
that if Congress has excluded people from
the bankruptey process, then it is implausi-
ble to believe that Congress intended
“those same people to henefit from bank-
ruptey’s most, powerful protection: the au-
tomatic stay.” This Court has several is
sues with that statement, First, while the
automatic stay is quite powerful, it is argu-
able whether the automatic stay is bank-
ruptcy’s mest powerful protection. The
automatic stay is temporary; it creates a
temporary respite during reorganization or
liquidation, shielding the trustee (and
through the trustee shielding other credi-
tors) and shielding the debtor from the

4. Bankruptey Code § 362(d).
5. Bankrupicy Code § 362(c).
6. Bankruptey Code § 522.

i/ Sal court Tades that local
procedural deadlines can trump the Con-
gressional policy concerning ineligibility al-
lowing ineligible debtors to obtain (proba-
bly) permanent bankruptey relief. If it is
implausible to believe that Congress did
not intend temporary relief to be available
to ineligible debtors, it is even more im-
plausible to believe that Congress intended
permanent relief to be available to ineligi-
ble debtors.

¢ Relief for the ineligible . .. nullity
overcome by a default order—In
re Allison

In In re Allison, 2006 WL 2620480
(Bankr.S.D.Tex2006), the Hubbard/Sela-
zar opinions confront one ambiguity and
one of the many preblems that the Nullity

Jurisprudence makes inevitable.

7. id.

8. Bankruptcy Code § 524.



63

IN RE JONES

819

Citeas 352 B.R. 813 (Blricy.S.D.Tex. 2006)

In Allison, debtors were ineligible to file
their bankruptey petition under chapter 13
because their debt limits exceeded the
statutory limit of § 109(e). Therefore, un-
der the Hubbard/Salozar reasoning, debt-
ors' chapter 13 petition was a nullity; the
petition was not sufficient to commence
the case. The applicable statutory lan-
guage defining “petition”, determining
“commencement of case”, and defining
“debtor eligibility” for chapter 13
(§ 109(e)) is identical with the correlative
language in § 109(h) which is involved in
Hubbard/Salozar and all of the Nullity
Jurisprudence.

The creditor who moved for dismissal of
the Allison case cited Hubbord/Sulazar
for the proposition that eligibility was ju-
risdictional. If Hubbard/Salazar are cor-
rect, then no case is commenced by the
filing of a petition by an ineligible debtor.
Federal jurisdiction exists only if a bank-
ruptey case exists.® Under Hubbard/Sula-
zar ineligibility to file a petition precludes
commencement, of a case. If there is no
bankruptey case, there is no federal juris-
diction. One cannot say that- eligibility to
be a debtor is eritical to commencement of
a case but nevertheless maintain that eligi-
bility to be a debtor is not jurisdictional.
Under Hubbard/Solazar, the Allison peti-
tion was a nullity.

Allison purports to reconcile Hub-
bard/Selazar with the Fifth Circuit opinien
in Promenade Natl Bank v. Phillips (In
ve Phillips), 844 F.2d 230 (5th Cir.1988)
which had held that eligibility to be a
debtor was just that, eligibility for bank-
ruptey relief, not jurisdictional. Notwith-
standing the statements in Allison to the
contrary, those cases are not compatible.
If a case has not been commenced, there is
1o case, and if there is no bankruptey case,
there is no federal jurisdiction.”

9. 28USCE§ 1334,

But Allison denied the motion to dis-
miss. The best defense of the Allison
result is not that Hubbard/Salazar do not
conflict with Phillips, but that Allison
holds that the creditor who brought the
motion is precluded from raising that is-
sue. The creditor’s motion to dismiss was
filed after the Court had confirmed the
debtors’ chapter 13 plan. The chapter 13
plan had been confirmed by defanlt order
issued prior to the scheduled hearing be-
cause no objection to plan confirmation
had been timely filed under local rules.
Allison holds that jurisdietion was adjudi-
cated in the order confirming the debtors’
chapter 13 plan, that the confirmation or-
der was final, and that issue of subject
matter jurisdiction became res judicaia.
This conclusion is necessary to effect the
Nullity Jurisprudence since any other re-
sult would mean that debtors could make
chapter 13 plan payments for as long as
five years, only to find out shortly before
their discharge that the bankruptey court
had no jurisdiction and the entire proceed-
ing took place without juridical athority.

As necessary as the result is (f the
Nullity Jurisprudence prevails), Ailison’s
analysis Jeaves substantial issues undecid-
ed. It is reasonable to question whether it
is appropriate to adjudicate the issue of
eligibility, and thus the issue of jurisdiction
over subject matter, in a default order,
issued without hearing, in which the eligi-
bility issues were not actually raised or
considered. More significant, while confir-
mation orders concerning chapter 11 plans
are clearly final orders, this Court would
ot consider that orders confirming chap-
ter 13 plans are necessarily “final orders”
in the same context, since a modified plan
can be filed at any time, by any number of

10. Id.



64

820

parties, and for a number of reasons.!
Would jurisdietion again be open for deci-
sion if a modified plan were filed? > An-
other question is what orders, other than
chapter 13 confirmation orders, are final
orders precluding subsequent litigation of
what Hubbard/Salozar establish as issues
determining subject matter jurisdiction.
For example, would an order appointing a
chapter 7 trustee adjudicate eligibility to
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case. Allison was filed January 2, 2006;
the court confirmed the chapter 13 plan on
May 22, 2006. For five months, the ease
was in a twilight zone of ambiguity and
uncertainty. Did the court have subject
matter jurisdiction or was the case a nulli-
ty? To prevent this zone from continuing
for as long as five years, the Allison court
found it necessary to rule that a chapter 13

file a petition and of a

jon order precluded sut

case? What about an emergency order for
sale of perishable property?

d. The Nullity Jurisprudence cre-
ates unnecessary and harmful
uncertainty

Most of the Nullity Jurisprudence seems
to be concerned about avoiding harsh re-
sults of BAPCPA amendments. The Nul-
lity Jurisprudence would eliminate this
burden by “striking” the first petition or
“dismissing” the first petition to obliterate
any effects of the first filing, Hubbard is
principled, not strietly results-oriented;
the Hubbard/Salazar result derives from
an exceptionally strict interpretation of the
Code, and Salozer tries to improve the
statutory analysis by focusing on what it
concludes was the Congressional ohjective.

But the objective of reducing the burden
on unfortunate debtors requires infinite
patches and fixes during the course of the

11. Bankruptey Code § 1329.

12. Bankruptcy Code § 1329 requires recon-
sideration of all § 1325 confirmation issues

adjndication of subject matter jurisdiction.
A case that was a “nullity” for almost 5
months, filed by a petitioner whom “Con-
gress specifically identified ... to exclude
from the bankruptey process” ™ neverthe-
less became an unassailable case in which
the debtor was entitled to permanent
bankruptey relief. And all this happened
by default judgment without hearing or
explicit court consideration. To protect all
parties during the zone of ambiguity, the
Allison decision suggests that the Court
enter interim orders to establish a stay, to
protect the debtor, to protect creditors,
ete. With thousands of pending cases, and
an infinife number of uncertain issues, this
solution is fraught with difficnlty. But it
illustrates the number of patches and fixes
that the Nullity Jurisprudence requires.
While the Allison result is workable, it is
unnecessary difficult, expensive (resource
intensive), and fragile. The same results
obtain, much more simply, if one concludes

stitutes a “final” order. Even more elusive is
the Alfison test that the determination of ju-
risdiction is final only “once a court makes a

apply to the modification hearing. Therefore,
if eligibility was a requisite determination to
plan confirmation, it must be

upon modification.

13. Allison, citing Komirick v. Ryan, 540 U.S.
443, 455 n. 9, 124 $.C1. 906, 157 L.Ed.2d 867
(2004), recognizes that the application of res
judicata requires a “final” order. Bankrupt-
¢y cases involve literally thousands of orders
in contested matters. There is no one, clear,
easily applicable rule for which of them con-

de that it has jurisdi and ren-
ders a final decision.” 2006 WL 2620480, at
*9 (emphasis added). This Court has no idea
what a “final decision” in a chapier 13 bank-
ruptcy case is, unless it is the discharge order.
An initial confirmation order could not be a
“final decision” since all § 1325 confirmation
factors must be reconsidered if a motion is
filed to modify the plan.

14, Saluzar, 339 B.R. at 624.
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that ineligibility results in dismissal, not
nullity. Or, if the motion to dismiss is
brought too late, laches or estoppel is a
much more flexible adjudication than ves
judicata.

The Nullity Jurisprudence uses major,
invasive neurosurgery to solve a perceived
problem that could be resolved with an
aspirin.  Debtors are entitled to file sec-
ond (and even third cases) if their first
case is dismissed because they neglected
to conclude credit counseling prior to filing
their bankruptey petition. Their addition-
al burden is (i) to pay a second filing fee,
(i) to file a motion to extend the § 362
stay beyond 30 days, and (iii) to prove that
the second filing was in good faith. Credi-
tor rights and recognition of Congressional
objeetives to deny benefits to ineligible
debtors is equally simple. If one inter-
prets § 109 as Phillips instructs (e that
eligibility is not critical to commencement
of a case but is grounds for dismissal), a
bankruptey court has explicit statutory
power to effect Congressional objectives to
deny ineligible debtors the benefit of the
§ 362 stay. One does not need to attack
Jjurisdietion over the subject matter to ae-
complish that Congressional objective.
The bankruptey court has explicit statuto-
ry authority to protect creditors from
abuse, either in a first case or in any
subsequent case; § 362(d) authorizes the
court to annul the stay retroactively if
appropriate, which is the same result that
Selazar reaches whether or not the reme-
dy is appropriate.

2. The Eligibility Jwrisprudence—ithe
majority rule

The majority of courts addressing this

issue have concluded that when the Debtor

is not eligible to file a bankruptey petition

15. Bankruptcy Code & 109(b), (o), (d), and
(e).

the Court should dismiss the case, not
“strike the petition”. See, In re Westover,
2006 WL 1982751 (Bankr.D.Vt.2006); In
re Tomeo, 339 B.R. 145 (Bankr.W.D.Pa.
2006); In re Racette, 343 B.R. 200 (Bankr.
E.D.Wis.2006); In re Mills, 341 B.R. 106
(Bankr.D.D.C.2006); In re Brown, 842
B.R. 248 (Bankr.D.Md.2006); In re Sea-
man, 340 B.R. 698 (Bankr.E.D.N.Y.2006)
(listing 2 large number of additional cases).

a.  Pre-BAPCPA jurisprudence

There is persuasive (perhaps eontrol-
ling} pre-BAPCPA jurisprudence that rec-
ognizes that 2 case is commenced even if
the petition was filed by an ineligible debt-
or.

Although credit counseling, as a condi-
tion of eligibility for bankruptey relief, be-
came law in 2005 as part of BAPCPA,
debtor eligibility requirements of § 109
are not new to the Bankruptcy Code. Since
its enactment in 1978, § 109 of the Bank-
ruptey Code has set eligibility require-
ments for chapter 7, chapter 9, chapter 11,
and chapter 13 Amendments to the
statute have added requirements for chap-
ter 12 and have declared that individuals
are not eligible to be debtors under any
chapter if those individuals were debtors in
cages that were dismissed within the 180
days previous to their most recent filing
and if those prior cases were dismissed
under certain circumstances.'® The rele-
vant statutory language for credit counsel-
ing eligibility is exactly the same, and is
even written in the same section of the
Bankruptcy Code.

There is extensive jurisprudence holding
even though a petition was filed by a per-
son declared ineligible under § 109, the
filing of the petition commenced a case
that existed until it was dismissed; the

16. Bankruptcy Code § 109(f) and (g).
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Court had jurisdiction under 28 USC
§ 1334(a} and (b) because a case existed;
the case was not void ab initio or a nullity.
There is no reason to conclude that lan-
guage in § 109(h) is to be read any differ-
ently from identical language in
§ 108(a),(b)(c),(d),(e) and (g). In ve Sea-
man, 340 B.R. 698 (Bankr.E.D.N.Y.2006)
explains the analysis:

Section 109 of the Bankruptcy Code,
captioned “Who may be a debtor,” sets
forth eligibility criteria for various types
of bankruptey filings. For example,
Section 109(e) addresses who may be a
debtor under Chapter 13, and provides
that a debtor under this Chapter must
have “regular income” and unsecured
and secured debts that do not exceed
preseribed limits, Courts have, with ap-
parent unanimity, concluded that when a
Chapter 13 petitioner is ineligible under
Section 109(e), the case should be either
voluntarily converted or dismissed. See,
eg., In re Mozzeo, 131 F.3d 295 (2d
Cir.1997) (affirming dismissal of case
where debtor’s unsecured debt exceeded
the Section 109(e) limit). See also, Dil-
lon v. Texas Comm'n on Envil. Quality,
138 Fed.Appx. 609, 612 (5th Cir.2005)
(dismissal of case was proper where
debtor was ineligible); Iz re Ross, 338
B.R. 134, 136-37 and n. 2 (Bankr.
N.D.Ga.2006) (“Almost all courts now
recognize that the filing of a chapter 13
petition by a debtor ineligible to do so
under § 109(e) nevertheless commences
a case that invokes the jurisdiction of
the bankruptey court™); In re Rifkin,
124 B.R. 626, 629 (Bankr.E.D.N.Y.1991)
(“Whether the debtor is eligible to pro-
ceed under Chapter 13 is in essence a
motion to dismiss.”).

Courts have similarly dismissed, not
stricken, bankruptey cases filed by peti-
tioners who are ineligible for bankruptey
relief by virtue of their corporate or
entity status. See, e.g., In re C-TC 9th
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Avenue P'ship, 113 F.3d 1304 (2d Cir.
1997) (dismissing bankruptcy case of
partnership in dissolution that was ineli-
gible to be a Chapter 11 debtor under 11
U.S.C. § 109(d); In ve Westwille Distri-
bution and Transp, 293 B.R. 101
(Bankr.D.Conn,2003) (dismissing bank-
ruptey ease under 11 U.S.C. §§ 109a),
(b}, and (d) where entity on whose be-
half a petition was filed had no legal
corporate existence).

Courts also have dismissed, rather
than stricken, bankruptcy cases filed by
petitioners who are ineligible under See-
tion 109(g) of the Banlkruptey Code. Sec-
tion 109(g) provides that an individual is
ineligible to be a debtor if he or she has
failed willfully to abide by an order of
the court, or has requested and obtained
the voluntary dismissal of a case after
the filing of a motion for relief from the
automatic stay. 11 U.8.C. §% 109(g)1),
109(gX@).

Seaman, 340 B.R. at 701-02.

Prior to BAPCPA the Court of Appeals
for the Fifth Circuit very clearly articulat-
ed that rule.

The Bank had argued that eligibility
under § 109%(g) raised an issue of subject
matter jurisdiction. We disagree. ...

“In a sense, every decision by a court
to grant or withhold relief involves u-
risdiction™its exercise not its lack.
Cases can be dismissed, and relief with-
held, for reasons other than lack of sub-
ject-matter jurisdiction. 11 U.S.C.
§ 109 collects several such reasons,
whose non-jurisdictional character may
be indicated by examples.”

As stated by the court in fr re John-
son, supra, 13 B.R. [342] at 346 [(Bankr.
D.Minn.1981)], subject matter jurisdie-
tion of the bankruptcy court comes from
28 US.C. § 1471 [now § 1334] and 28
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US.C. § 157, which provide that the
bankruptcy courts shall have exclusive
jurisdiction of all cases arising under
Title 11.  On the other hand, issues per-
taining to whether a debtor meets the
requirements of § 109(g)(2) only “deter-
mine whether or not the court must
dismiss the case. They are factual or
legal questions which the court must
determine. They are the issues raised
by the pleadings. They are defenses not
jurisdietional requirements.” Id....

To hold that the issue of debtor eligi-
bility implicates subject matter jurisdic-
tion would have far-reaching conse-
quences. If eligibility raised an issue of
subject matter jurisdiction, the parties
could not expressly waive, or be held fo
have waived, their objections on the is-
sue. E.g, Sosna v Towa, 419 U.S. 393,
398[, 95 S.Ct. 553, 42 L.Ed2d 532}
(1975); Mitchell v. Maurer, 293 U.S.
231, 244[, 55 8.Ct. 162, 79 L.Ed. 338]
(1934). More important, the issue may,
and indeed must, be raised on appeal,
even on the court’s own motion. Swm-
ner v. Mata, 449 U.S. 539, 547 n. 2, 101
S.Ct. 764, 66 L.Ed.2d 722] (1981). See
also Fed.R.Civ.P. 12(h)(3).

In short, a closer analysis of the ques-
tion indicates that eligibility does not
raise an issue of subject matter jurisdic-
tion.

Matter of Phillips, 844 ¥.2d 230, 236 n. 2
{5th Cir.1988) (citation omitted).

b This Court adopts the reasoning
in Seaman. Judge Stong got it
right.

The Court finds the analysis in In re
Seaman to. be excellent and persuasive.
Sinee this Court cannot improve that anal-
ysis, this Court adopts Judge Stong’s opin-
ion with this summary of her conclusions

17. Bankruptcy Code § 542, 543.

and with mention of the following supple-
mentary points.

[5] An individual's eligibility to be a
debtor under § 109 is not jurisdictional.
This conclusion comports with fandamental
notions of due process. In addition, as
Judge Stong notes, this conclusion avoids a
number of nightmares, including: (i) per-
petnal litigation concerning the existence
and willfulness of an automatic stay viola-
tion, (i) the validity of an action taken by a
creditor against property that might be
property of the estate if it is later deter-
mined that the debtor was eligible to file a
petition, (i) the prospect of unnecessary
inaction by a cautious creditor where a
petitioner proves to be ineligible, (iv) new
burdens and uncertainties for case admin-
istration such as whether filing fees must
be returned to ineligible petitioners and
whether Chapter 7 trustees may be com-
pensated for work on cases that prove to
be a nallity or void ab initio.

To those issues raised by Judge Stong,
this opinion would add the following exam-
ples and concerns. Suppose that a chapter
7 trustee dutifully takes possession of
property of the estate, sells perishable
property on an emergency basis, and the
bankruptey court later rules that the case
is void ab initio. Is the trustee liable for
wrongfully taking possession of the prop-
erty? Does the trustee’s usual immunity
for actions taken in good faith apply? Do
sales of property that might oceur prior to
the ruling on eligibility transfer good title?
Is an entity in possession of property of
the (putative) estate, or a custodian, re-
quired to turn over that property to the
trustee? " If so, what are the conse-
quences of that turnover with regard to (i)
Hability of the custodian and trustee, (i)
the effect of possessory liens, efc. Bank-
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ruptey Code § 349 addresses these issues
for dismissal, but not for “striking” a peti-
tion or “dismissing” a petition on the hasis
that a case was never commenced.

‘While “striking” a petition or “dismiss-
ing” a petition may comport with Congres-
sional objectives to deny bankruptcy pro-
tection in the first case to a debtor who did
not take credit counseling, that solution
contravenes Congressional purpose in be-
cause it exempts the debtor from the re-
quirement of making a special showing of
good faith when filing a second petition.
And if it is implausible that Congress in-
tended ineligible debtors to get the benefit
of a temporary § 362 stay, how implausi-
ble is it that Congress would have intend-
ed that the same debtors get the benefit of
a bankruptcy discharge if they are able to
confirm a chapter 13 plan by default?

Finally, as Judge Stong noted, and as
the Fifth Cirenit noted in Phillips, retroac-
tive dismissal of cases puts into question
the Court’s jurisdiction and authority dur-
ing the period between the filing of the
petition and the date that the Court
“strikes” the petition. As illustrated by
Allison, the Nullity Jurisprudence does
not deny an ineligible debtor the most
powerful benefits of the Bankruptcy Code
if the debtor can obtain a default plan
confirmation order prior to a hearing on a
motion to dismiss, but it is diffieult to
determine when and how the issue be-
comes res judicaie because the Courts wil}
have to decide, on a case by case basis,
which bankruptey court orders determine
eligibility and which ones do not. As this
opinfon noted, substantial questions arise
with respect to the authority and liability
of a chapter 7 trustee who does his or her
duty quickly and effectively. There are
substantial questions about protecting

18. Chapter 9 is inapplicable to chapter 7, 11,
12, and 13 cases, see Bankruptcy Code § 103.
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third parties such as purchasers of what
was purportedly property of the estate.

3. Is there authority for these semantic
differences, are these complex anal-
yses necessary, and do they create
greater problems than they solve?

The decisions that have considered this
issue to date, both the Nullity Jurispru-
dence and the Eligibility Jurisprudence,
seem to assume, without citation of clear
authority, that the Court has “alterna-
tives” of dismissing the petition, striking
the petition, or dismissing the case. The
Court cannot find statutory support for
this assumption that these are alternatives.
Sections 348, 349, and 350 establish the
consequences of conversion, dismissal, and
closing a case. The only section that deals
with dismissal of a petition is in chapter 9,
which the Court finds to be inapplicable
for a number of reasons.®

Allison notes that rule 9011 of the Fed-
eral Rules of Bankruptcy Procedure refers
to striking a petition, It allows a petition
to be stricken if it is not signed and if that
omission is not corrected promptly after
the party is notified. There is no provision
in the rule for striking a petition because
the debtor was not eligible to file the
petition. And there is no indication in the
rule that striking the petition has any ef-
fect other than dismissal of the case.

Once having assumed that the Court has
the option of dismissing or striking the
petition, the Nullity Jurisprudence then
further assumes that if one strikes or dis-
misses the petition the effect is to erase all
effects of having filed the petition. Dis-
missal of a petition or striking a petition
represents “an intent to rule that the peti-
tion filed never commenced a bankruptey
case.” ! “Dismissal of a petition amounts

19. Rics, 336 B.R. at 180.



69

IN RE JONES

825

Citess 352 B.R. 813 (Bkricy.$.D.Tex. 2006)

to dismissal of a ‘case’ prior to the case’s
commencement,”®  Frankly, this Court
does not understand how a judge can dis-
miss a case prior to the commencement of
the case.

US Trustees have filed motions to dis-
miss under § 109(h) even though debtors
materially complied with the statutory re-
quirements, even though debtors had in
good faith tried to fulfill Congressional

bjecti e credit 1
and even though there was no good pur-
pose to serve by filing a motion to dismiss.
Perhaps the U.S. Trustees were reluctant
to exercise the same prosecutorial discre-
tion that U.8. Attorneys have always exer-
cised hecause the Nullity Jurisprudence
imposes such drastic consequences if the
debtor is eventually found to be not eligi-
ble: ie striking the petitions, holding that
“no case is commeneed”, and holding that
the petition is void ab indtio. If thereis a
possibility of such a drastic result, the U.S.
Trustees are well advised to address the
question early on, in every case, to protect
innocent third parties such as trustees and
good faith purchasers. Perhaps the U.S.
Trustees would be more inclined to exer-
cise proseentorial discretion if it were clear
that eligibility is not jurisdictional, as the
Fifth Cirenit has indicated in Phillips with
respect to other § 109 issues, and if the
consequences of not bringing the motion to
dismiss were not so vague and potentially
serious.

C. ition of split in isi in

Salazar, and Allison. Judge Isgur and I
have discussed, at length, the analysis in
his opinions and the analysis in this opin-
ion. I respeet that the logic and the com-
mitment of those decisions tries to inter-
pret the statutes as Judge Isgur sees
them.

I do not disagree with his conclusion
that the statutory language can be read in
the way that he reads it. I simply dis-
agree that it should be read that way.
Applying rigorous logic devoid of statutory
and jurisprudential context, it is correct to
say that a petition filed by an ineligible
person is not a “petition” and that a “peti-
tion” filed by an ineligible person does not
“commence” a case. And if there is no
case, there is no federal jurisdiction.

But Judge Isgur's reading of the statute
is not the only possible interpretation.
Section 302 states that a case “is com-
menced” by the filing of a “petition”. At
least. one court has held that “the language
of section 301 has an expansive connota-
tion and means ‘might’ or is meant to
express a ‘possibility.” ”

And then there is the principle that
identical statutory provisions must be con-
strued in pari materia. Phillips and the
myriad cases cited by Judge Stong were
issued and published long before Congress
enacted § 109(h). Those cases clearly
held that § 109 limitations were not juris-
dictional, that a petition filed by an ineligi-
ble petitioner is not nuil but has juridical
effect, that a petition filed by an ineligible

this distriet; the need for Circuit
consideration

As set out in the introductory para-

graph, it is with sincere regret that this

Court cannot adopt the reasoning of my

esteemed colleague who wrote Hubbard,

20. Salazar, 339 B.R. at 633.

petitioner nevertheless creates a case over
which federal courts have jurisdiction, and
that the case so created can be dismissed
or converted. The reasoning of those
cases was that if Congress had intended to
make eligibility a jurisdictional issue, then
Congress would have put eligibility re-

21. In re Westover, 2006 WL 1982751 (Bankr,
V1.2006).
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quirements in 28 USC § 1334, not in § 109
of the Bankruptcy Code. After that juris-
prudence was clearly established, Con-
gress enacted the credit counseling re-
quirements as an eligibility requirement of
§ 109, in precisely the same language as
the eligibility requirements that had previ-
ously been interpreted by the courts. Pre-
sumably, one should interpret the new,
identical language, in the same section of a
statute, in the same way that ifs correla-
tive language has been interpreted for al-
most 20 years.

Judge Isgur and I both believe that the
statute can be interpreted either way. We
differ on what we think is the correct
interpretation. We both believe that ap-
pellate guidance is imperative, and we
would suggest direct appeal to the Cirenit
to resolve the issue for a number of dis-
tricts instead of for a single district. The
raajority of this opinion has been dedicated
to exploring the points of disagreement
with Hubbard/Salozar/Allison to try to as-
sure that those differences are clear to the
appellate court. If the parties request, I
will certify the matter for direct appeal.

CONCLUSION

Debtors are ineligible to be debtors in
this bankruptcy case because they did not
satisfy the requirements of Bankruptey
Code § 109(h). The filing of the petition is
not a nullity. The filing of the petition
gave rise to a bankraptey case which, upon
motion by the U.S. Trustee, the Court is
obliged to dismiss regardless of the fact
that Debtors “almost” met the require-
ments of the statute, regardless of the fact
that Debtors seem to have satisfied Con-
gressional objectives that were enacted as
part of the statute, regardless of the fact
that no one contends that Debtors were
not in good faith, regardless of the fact
that no one contends that they did not
make a zealous effort to accomplish the
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Congressional objective, and regardless of
the fact that no useful purpose will appar-
ently be served by dismissal.

Therefore, by separate order issued this
date, this case is dismissed.

In re James J. HUNT and Kelly
L. Hunt, Debtors.

Home Acres Building Supply
Co., Plaintiff,

v.

James J. Hunt and Kelly L.
Hunt, Defendants.

Bankruptcy No. SG 05-18087.
Adversary No. 06-80095.

United States Bankruptey Court,
‘W.D. Michigan.

Qct. 31, 2006.

Background: Raw materials supplier for
business that constructed modular housing
and other structures at its manufacturing
plant brought adversary proceeding to ex-
cept debt from discharge in Chapter 7 case
filed by business’ principals, as debt for
debtors” fraud or defalcation while acting
in “fiduciary capacity.”

Holding: The Bankruptcy Court, Jo Ann
C. Stevenson, Chief Judge, held that busi-
ness that used raw materials provided by
its supplier to construct modular struc-
tures at its manufacturing plant, which it
then sold to dealer that, acting by itself or
through its builder, affixed these modular
units to property at construction sites, was
not itself a “contractor,” such as might
have trust obligations to its raw materials
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[8] Debtors also argue that the case
should not be dismissed with prejudice
becanse the second and third factors are
not met. All four factors do not need to
be satisfied, however. The Ninth Circnit
was clear that the test for determining the
existence of bad faith is a totality of the
circumstances test. Further, not all of the
factors were satisfied in the cases cited as
examples by the Ninth Circuit in Leavitt.

Debtors argue that the Debtors’ acts
were not as egregious as those of the
debtor in Leawitt. There are in fact a
number of similarities between case and
Leavitt. In both cases, the debtors failed
to fully disclose assets and financial deal-
ings; undervalued some assets; omitted
their largest creditors; and failed to dis-
close the receipt of a significant sum of
money and the purchase or, here, the re-
modeling of a heme during the case.
Nevertheless, the Ninth Circuit noted in
Leavitt that less offensive conduct had
constituted sufficient grounds for dismissal
with prejudice. In the Court’s view, this
case lies somewhere between Leguitt and
the cases cited therein,

CONCLUSION

For the above reasons, the Court be-
lieves that the totality of the cireumstances
demonstrate that the Debtors have acted
in bad faith. Consequently, Debtors case
may and should be dismissed with preju-
dice. The motion of the Trustee and Ce-
dar is granted.

Counsel for Trustee is directed to sub-
mit a proposed form of order in accor-
dance with this decision.

(0
A LITERE)
i
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In re Javier ROMERO, and Ana
T. Romero, Debtors.

No. 06-30568 TEC 7.

United States Bankruptey Court,
N.D. California,

Sept. 8, 2008.

Background: Would-be Chapter 7 debt-
ors applied for temporary waiver of eredit
counseling requirement imposed by the
Bankruptcy Abuse Prevention and Con-
sumer Protection Act (BAPCPA) on eligi-
bility for bankruptey relief, and the United
States Trustee (UST) objected and moved
to dismiss case on ground that debtors had
not demonstrated the requisite “exigent
cireumstances.”

Holding: The Bankruptey Court, Thomas
E. Carlson, J,, held that would-be Chapter
7 debtors who, three days before filing for
bankruptcy relief, had requested credit
counseling from approved ageney but been
unable to obtain it within requisite five-day
period specified by statute, and who had
need to file for bankruptey in order to
prevent garnishment of debtor-husband’s
wages, sufficiently established requisite
“exigent circumstanees” and were entitled
to temporary waiver of credit counseling
requirement.

Motion denied.

1. Bankruptcy &=2222.1

‘Threat of serious creditor action be-
fore eredit counseling can be obtained gen-
erally is sufficient to establish “exigent
circumstances,” of kind required for tem-
porary waiver of credit counseling require-
ment imposed by the Bankruptey Abuse
Prevention and Consumer Protection Act
(BAPCPA) on eligibility for bankruptey
relief, 11 US.C.A. § 109(h)@3)(A).

See publication Words and Phras-
es for other judicial constructions
and delinitions.
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2. Bankruptey 6=2222.1

“Serious creditor action,” a threat of
which before credit counseling ean be ob-
tained may be sufficient to warrant tempo-
rary waiver, on “exigent cin ”
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sufficiently established requisite “exigent
circumstances” and were entitled to tem-
porary waiver of credit counseling require-
ment, despite United States Trustee’s
(UST’s) contention that they had i

theory, of credit counseling requirement
imposed by the Bankruptcy Abuse Preven-
tion and Consumer Protection Act (BAPC-
PA) on eligibility for bankruptey relief, can
include foreclosure, eviction, wage garnish-
ment, or repossession of automobile. 11
US.CA § L09(h)B)A).
See publication Words and Phras-
es for other judicial constructions
and definitions.

3. Bankruptey ¢=2222.1

Advance knowledge of threatened
creditor action should not preclude a find-
ing of “exigent circumstances,” of kind re-
quired for temporary waiver of credit
counseling requirement imposed by the
Bankruptey Abuse Prevention and Con-
sumer Proteetion Act (BAPCPA) on eligi-
bility for bankruptey relief. 11 U.S.CA
§ 109(h)3)A).

4. Bankruptcy €=2222.1

“Exigent, circumstances” required un-
der the Bankruptey Abuse Prevention and
Consumer Protection Act (BAPCPA) for a
temporary waiver of prepetition credit
counseling requirement should not be read
to impose a significant financial loss upon
debtor, simply because debtor did not an-
tieipate that she or he might not he able to
get credit counseling within five days of
requesting it, 11 US.C.A. § 109(h}3)(A).

5. Bankruptey €¢=2222.1

Would-be Chapter 7 debtors who,
three days before filing for bankruptey
relief, had requested credit counseling
from approved ageney but been unable to
obtain it within requisite five-day period
specified by statute, and who had need to
file for bankruptcy in order to prevent
garnishment of debtor-husband’s wages,

advance knowledge of wage garnishment
to have requested credit counseling at ear-
lier date. 11 US.C.A. § 109(h)(3)(A).

Donald E. Bloom, Law Offices of Donald
E. Bloom, San Francisco, CA, for Debtors.

OPINION

THOMAS E. CARLSON, Bankruptey
Judge.

This case turns upon what constitutes
“exigent circumstances” permitting a debt-
or to file for bankruptey relief before ob-
taining credit counseling. I determine
that such circumstances generally exist
where the debtor faces serious and imme-
diate creditor action before the debtor can
obtain credit counseling. The wage gar-
nishment faced by Debtors in this case
qualifies under this standard.

FACTS

Ana and Javier Romero (“Debtors™)
filed a chapter 7 bankruptcy petition on
July 10, 2006. Concurrently with their
petition, Debtors filed & request for a tem-
porary waiver of the prepetition credit
counseling requirement (the “Certifica-
tion”). The Certification states under pen-
alty of perjury that Javier was the sole
wage earner for the family, and that he
faced imminent garnishment of his wages.
Debtors certified that they needed to file
bankruptey immediately, prior to the wage
garnishment taking effect, and that they
tried to get eredit counseling before filing
their bankruptcy petition but were unable
to do s0.
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On July 13, 2006, the court filed an
Order Re Debtors’ 109(h) Exigent Circum-
stances Declaration (the “Order”). The
Order gave Debtors until August 9, 2006 to
file a sworn declaration as to whether
Debtors requested prepetition credit coun-
seling services from an approved agency
but were unable to obtain such services
during the five-day period begirning on
the date of their request.

On July 14, 2006, Debtors obtained ered-
it counseling from Money Management In-
ternational Ine. (“Money Management”),
an agency approved to provide such coun-
seling in this distriet. On July 17, 2006,
the United States Trustee filed her Motion
to Dismiss Under Section 109(h). On the
same day, Debtors filed proof of having
completed the credit counseling.

On July 24, 2006, Debtors filed an addi-

349 BANKRUPTCY REPORTER

of the credit counseling requirement. See
11 US.C. § 109(h). To obtain a tempo-
rary waiver, the debtor must submit to the
court a certification that satisfies the fol-
lowing conditions: (1) it must describe “ex-
igent circumstances” meriting a short-term
exemption; (2) it must state that the debt-
or requested credit counseling services
from an approved agency, but was unable
to obtain the services during the five-day
period beginning on the date the debtor
made the request; and (3) it must be
satisfactory to the court. 11 US.C.
§ 109(h)3)(A). The Bankruptey Code
does not define exigent circumstances, and
courts have not agreed upon an interpreta-
tion.

One line of cases concludes that the
exigent circumstances standard is a high
one that is generally not satisfied when the

tional sworn declaration (the “Suppl
tal Certification”) regarding their prepeti-
tion efforts to obtain credit i

debtor has advance k ige of
the threatened creditor action to obtain

The Supplemental Certification states that
on July 7, 2006, three days prior to the
petition date, Debtors telephoned Money
Management to obtain the required pre-
petition counseling services, but that Debt-
ors were unable to obtain the required
counseling until July 14, seven days after
their request.

At the hearing on the Motion to Dismiss,
the United States Trustee argued that the
Supplemental Certification did not state
exigent circumstances because Debtors
would have had adequate prior notice of
the wage garnishment.

DISCUSSION

Bankruptey Code section 109(h)(1) eon-
ditions an individual debtor’s eligibility for
bankruptey relief on obtaining eredit coun-
seling from an approved agency before
filing. If a debtor files a bankruptey peti-
tion withont obtaining such counseling, the
case must be dismissed unless the debtor
obtains a temporary or permanent waiver

the eredit before the creditor
action takes effect. See, e.g., In re DiPin-
io, 336 B.R. 693 (Bankr.E.D.Pa2006)
(debtor’s imminent loss of home to foreclo-
sure scheduled to oceur on petition date
not exigent circumstances); In e
Anderson, 2006 WL 814539, at *2 (Bankr.
N.D.Towa Feb.6, 2006) (existing wage gar-
nishment of husband’s income plus wife’s
recent loss of employment not exigent cir-
cumstances); fn re Rodriguez, 336 B.R.
462, 474-76 (Bankr.D.Idaho 2005) (boiler-
plate allegations re impending third gar-
nishment insufficient); In e Valdez, 335
B.R. 801, 803 (Bankr.S.D.F1a.2005) (filing
bankruptey to prevent foreclosure sched-
uled two days later not exigent cireum-
stances because foreclosure did not pre-
vent debtor from obtaining counseling).

The other line of cases holds that exi-
gent eircumstances exist when the debtor
is unable to obtain credit counseling within
five days of requesting such counseling,
and faces immediate ereditor action before
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the credit counseling can be obtained.
See, e.g., In ve Henderson, 339 B.R, 34, 39
(Bankr.E.D.N.Y.2006) (impending sale of
home or sole means of transportation are
examples of potentially exigent circum-
stances warranting temporary relief) (die-
tum), In re Hubbard, 333 B.R. 377, 384
(Bankr.8.D.Tex.2005) (exigent circum-
stances exist when debtor faces loss of
family home or permanent loss of sole
means of transportation unless immediate
bankruptey relief granted); In re Childs,
335 B.R. 623, 630-31 (Bankr.D.Md.2005)

(imminent sale of property at e

Childs, supre, 335 B.R. at 630. Nor is
such a limitation required by the statutory
purpose of credit counseling enunciated by
Congress.

Most importantly, [section 109(h) ] re-
quires debtors te participate in credit
counseling programs before filing for
bankruptey relief (unless special eircum-
stances do mnot permit such partic-
ipation). The legislation’s credit coun-
seling provisions are intended to give
consumers in financial distress an oppor-
tunity to learn about the consequences

and/or imminent eviction from residence
are exigent circumstances).

[1,2] I find the second line of cases
more persuasive, and conclade that the
threat of serious creditor action before
credit counseling can be obtained generally
is sufficient to establish exigent circum-
stances.!

13,41 Advance knowledge of the
threatened creditor action should not pre-
clude a finding of exigent circumstances.
The statutory language chosen does not
suggest such a limitation. As noted in the
Childs decision, requiring the debtor to
explain why she or he did not seek credit
counseling earlier is more akin to-an ex-
cusable neglect standard than to an exi-
gent cireumstances standard.

The standard for exigent eircum-
stances set forth in the statute is mini-
mal. It requires only that the debtor
state the existence of some looming
event that renders prepetition credit
counseling to be infeasible. The stan-
dard is not one of “excusable neglect”
that would require the Court to delve
into the reasons why the exigent circum-
stances occurred.

1. Serious creditor action could include fore-
closure, eviction, wage garnishment, or repos-

of bankruptey-such as the
devastating effect it can have on their
credit rating.

H.R.Rep. No. 109-31, pt.1, at 18, U.S.Code
Conp. & Admin.News 2005, pp. 88, 104
(2005). The Committee Report states that
this stop-and-think requirement was in-
tended for the benefit of the debtor. A
statute with such a purpose should not be
read to impose a significant financial loss
on 2 debtor because that debtor did not
anticipate that she or he might not be able
to get credit counseling within five days of
requesting it.

It must be remembered that exigent
circumstances are relevant only if the
debtor has been unable to obtain credit
counseling within five days of requesting
it. The presence of this five-day provision
in the statute represents a Congressional
determination that a debtor’s expectation
of obtaining counseling within that period
is reasonable.

[5] In this case, Debtors faced immi-
nent garnishment of their only income.
The only way to stop the wage garnish-
ment from taking effect was for Debtors to
file bankruptey by July 10. Debtors re-
quested credit counseling from an ap-

session of an autornobile
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proved agency on July 7, but were unable
to obtain the requested services until sev-
en days later. I determine that the loom-
ing wage garnishment constitutes exigent
cireumstances permitting a temporary
waiver of the credit counseling require-
ment.  Accordingly, the United States
Trustee’s Motion to Dismiss is denied.

In re QMECT, INC,, etc., Debtor—
in-Possession.

The Official Creditors’ Committee
for QMect, Inc., Plaintiff,

V.

Electrochem Funding, LLC and
Burlingame Capital Partners
II, L.P., Defendants.

Bankruptcy No. 04-41044 T.
Adversary No. 04-4189 AT.

United States Bankruptey Court,
N.D. California.

Sept. 21, 2006.
Background: Unsecured creditors’ com-
mittee moved to amend complaint that it
had previously filed to add and delete cer-
tain claims, and defendants objected.
Holdings: The Bankruptey Court, Leslie
Tehaikovsky, held that:

(1) deadline specified in cash collateral or-
der for challenging validity, priority,
perfection and enforceability of eredi-
tors’ claims applied only to challenges
based on state law, and did not impose
time limit on pursuit by estate repre-
sentative of bankruptey avoidance
claims;

349 BANKRUPTCY REPORTER

(2) committee could amend its complaint
for declaratory relief to assert actual
avoidance claims; but

(3) committee would not be permitted to
dismiss its claims that lender's loan
was usurious, or that lenders had vio-
lated one action rule and had thus lost
their liens, except with prejudice.

So ordered.

1. Bankruptcy €¢=2162

Court approval is required to amend
complaint after answer has been filed.
Fed.Rules Bankr.ProcRule 7015, 1t
US.C.A; Fed.Rules Civ.Proc.Rule 15(a),
28 US.C.A.

2. Bankruptcy €=2162

‘While decision of whether ta grant a
motion to amend complaint is within sound
discretion of court, such motions are to be
granted freely when justice so requires.
Fed.Rules Bankr.ProcRule 7015, 11
U. ; Fed.Rules Civ.Proc.Rule 15(a),
28 USCA.

3. Bankruptey 2162

Grounds for denial of leave of leave to
amend pleading include undue delay, bad
faith, dilatory motive, repeated failure to
cure deficiencies by prior amendments, un-
due prejudice to opposing party, and futili-
ty of amendment; in addition, judicial econ-
omy may also he considered. Fed.Rules
Bankr.Proc.Rule 7015, 11 US.CA,; Fed.
Rules Civ.Proc.Rule 15(a), 28 U.S.C.A.

4, Bankruptey ©=2162

Court may impose reasonable condi-
tions on grant of motion to amend plead-
ing, including requirement that dismissal
be with prejudice. Fed.Rules Bankr.Proe.
Rule 7015, 11 US.C.A; Fed.Rules Civ.
Proc.Rule 15(a), 28 U.S.C.A.
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is  excepted from discharge under

§§ 523(a)1)(A) and 507(2)(8)(C).

0
G Ensivmn ey
i

In re David R. BRICKSIN and Vivian
M. Bricksin, Debtors.

No, 05-59499-ASW.

United States Bankruptcy Court,
N.D. California.

July 26, 2006.
Background: United States Trustee
(UST) moved to dismiss Chapter 7 case,
based on debtors’ alleged noncompliance
with credit counseling requirement im-
posed by the Bankruptcy Abuse Preven-
tion and Consumer Protection Act (BAPC-
PA).
Holding: The Bankruptcy Court, Arthur
8. Weissbrodt, J., held that, while debtors”
initial credit counseling session, oecurring
more than 18¢ days prior to petition date,
was technically insufficient to satisfy the
BAPCPA’s credit counseling requirement,
debtors’ conduct, after they obtain this
initial counseling, in participating in and
performing under plan developed by coun-
selor for several months until they were
eventually forced to file bankruptey peti-
tion, as their counselor had initially recom-
mended, qualified as ongoing “credit coun-
seling,” that extended into statutory 180-
day period, and that satisfied requirements
of the BAPCPA.
Motion denied.

1. Bankruptey <=2125, 2222.1

‘While Chapter 7 debters’ initial eredit
counseling session, occurring more than
180 days prior to petition date, was techni-
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cally insufficient to satisfy prepetition
credit counseling requirement imposed by
the Bankruptcy Abuse Prevention and
Consumer Protection Act (BAPCPA),
debtors’ conduct, after they obtained this
initial eounseling, in participating in and
performing under plan developed by coun-
selor for several months until they were
eventually forced to file bankruptey peti-
tion, as their counselor had initially recom-
mended, qualified as engoing “credit coun-
seling,” that extended into statutory 180-
day period, and that satisfied requirements
of the BAPCPA; it would be inequitable,
after debtors had sought out and obtained
credit counseling and used their best ef-
forts to repay debts, rather than immedi-
ately filing for bankruptcy, to dismiss case
based on length of time that they attempt-
ed to perform under plan developed by
eredit connselor. 11 U.S.CA. § 109(h).
See publication Words and Phras-

es [or other judicial constructions

and delinitions.
2. Bankruptcy =2261

Statutory list of cireumstances that
will constitute “cause” for dismissal of
Chapter 7 case is illustrative and not ex-
haustive. 11 US.C.A. § 707(a).

3. Bankruptcy e=2222.1

Intent behind credit counseling re-
quirement of the Bankruptcy Abuse Pre-
vention and Consumer Protection Act
(BAPCPA) is to encourage debtors to seek
alternatives to bankruptey process and to
promote debtor awareness of effects of
bankruptcy filing by requiring prepetition
credit counseling. 11 U.S.C.A. § 108(h).
4. Bankruptcy ¢=2125

Bankruptey court is court of equity.

David B. Bricksin, Los Gates, CA, pro
se.
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Vivian M. Bricksin, Los Gatos, CA, pro
se.

Mohamed Poonja, Los Altos, CA, for
trustee.

MEMORANDUM DECISION ON THE
UNITED STATES TRUSTEE'S
MOTION TO DISMISS

ARTHUR S. WEISSBRODT,
Bankruptcy Judge.

Before the Court is the motion of the
United States Trustee (“Trustee”) to dis-
miss the chapter 7 case of David R. Brick-
sin and Vivian M. Bricksin (“Debtors”).
Trustee brought this motion pursuant to
11 US.C. §§ 707(2), 109(h) and 521(b) and
Interim Rule 1007(b)X3) asserting that
Debtors failed to file certificates from an
approved credit counseling agency evi-
dencing Debtors’ receipt of eredit counsel-
ing within the 180-day period preceding
the date of filing the petition.
nstitut

346 BANKRUPTCY REPORTER

“Declaration of David Bricksin, with Ex-
hibits, in Support of Debtor’s Response to
United States Trustee’s Motion to Dismiss
Chapter 7 Case” (“Declaration of David
Bricksin”). On February 22, 2006, Trus-
tee filed a “Memorandum of Law in Fur-
ther Support of the Motion by United
States Trustee to Dismiss Chapter 7 Case”
(“Trustee’s Memorandum of Law”)., On
March 20, 2006, Debtors filed “Debtor’s
Supplemental Response to United States
Trustee’s Motion to Dismiss Chapter 7
Case and Debtors Response to Memoran-
dum of Law in Further Support of the
Motion by United States Trustee to Dis-
miss Chapter 7 Case: Declaration of David
Bricksin” (“Debtors’ Supplemental Re-
sponse”).

On April 3, 2006, Trustee filed a “Reply
to Debtors’ Supplemental Response to
United States Trustee’s Motion to Dismiss
Chapter 7 Case” (“Trustee’s Reply to
Debtor’s Supplemental Response”) and an

ying “Declaration of Shannon L.

This M dum Decision
the Court’s findings of fact and conclusions
of law, pursuant to Rule 7052 of the Feder-
al Rules of Bankruptcy Procedure.

1

PROCEDURAL BACKGROUND

Debtors filed a voluntary petition under
chapter 7 of the Bankruptey Code (“Peti-
tion”) on November 22, 2005. On Decem-
ber 2, 2005, Trustee filed a “Motion by
United States Trustee to Dismiss Chapter
7 Case” (“Motion to Dismiss”),

On January 9, 2006, Debtors filed “Debt-
or’s Response to United States Trustee's
Motion to Dismiss Chapter 7 Case”
(“Debtor’s Response™), along with the

1. The information in this section comes from
the Declaration of David Bricksin dated Janu-
ary 8, 2006, the Declaration of Mounger dat-
ed April 3, 2006, the Exhibits attached to the

Mounger in Suppert of Reply to Debtor's
Supplemental Response to United States
Trustee’s Motion to Dismiss Chapter 7
Case” (“Declaration of Mounger”).

The matter was fully briefed and argued
on May 4, 2006. Debtors appeared in
propria persona. Trustee was represent-
ed by Shannon L. Mounger, Esq. The
Court heard testimony from the Debtors
at the hearing.

I

STATEMENT OF FACTS'
The facts of this case are undisputed.
Debtors’ financial difficulties  began
when, sometime in 2004 % David Bricksin
declarations, and the testimony received at
the hearing.

2. The actual date when Mr. Bricksin lost his
job does not appear in the record, but it can
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lost a relatively high-paying job. As a
result of this unexpected ealamity, Debtors
were no longer able to afford their then-
current lifestyle. Concerned about their
mounting debts, David Bricksin eontacted
Consumer Credit Counseling Services
(“CCC8™).

Debtors sought the professional assis-
tance of CCCS to evaluate their options.
CCCS conducted a counseling session with
Debtors. The session was held on or
about October 19, 2005° During the
course of the counseling provided by
CCCS, the Debtors received instruction in
financial management and actively partici-
pated in a financial management course.
They provided all of their finaneial infor-
mation to CCCS, including their current
income, living expenses, assets and Habili-
ties. CCCS then analyzed the information
and provided Debtors with customized rec-
ommendations. Based on this information,
CCCS advised the Debtors that they did
not have sufficient resources to repay their
debts and recommended that they file for
bankruptey protection. Debtors were de-
termined, however, to make an effort to
repay their creditors without the aid of a
bankruptcy filing.

With CCCS's professional expertise, a
customized action plan was created, which
contained recommendations and options
for the Debtors.! As a part of this custom-
ized plan, CCCS developed a repayment
plan for the Debtors which was designed

be inferred from the circumstances that it
accurred sometime in 2004. In any cvent,
the exact date is of no legal consequence.

3. The Trustee points to CCCS’s Octoher 19,
2004 Letter to David Bricksin, attached to the
Declaration of Mounger as Exhibit A, as evi-
dence that Debtors participated in a credit
counseling session on October 19, 2004. See
Trustee's Reply to Debtor's Supplemental Re-
sponse. However, the Declaration of David
Bricksin, indicates that the services of CCCS$
were sought “[elarly in 2005”. The Court

to allow Debtors to reimburse their credi-
tors. The repayment plan called for
monthly payments of $2,200.00 toward
their debts.

Debtors made regular and significant
payments pursuant to the repayment plan
until July 2005. The total funds paid to
eredifors under the repayment plan ex-
ceeded $11,000.00. Sometime in July 2005,
when the Debtors were running out of
money and came to the realization that
they could no longer afford to continue
with the debt repayment plan, David
Bricksin contacted CCCS again in an ef-
fort to discuss with CCCS their financial
situation. During this conversation, Mr.
Bricksin was told that the repayment plan
would be discontinued and that Debtors
could not contact CCCS regarding credit
counseling services for five years. On July
28, 2005, CCCS sent a letter, addressed to
David Bricksin, stating that Debtors’ fi-
nancial circumstances no longer allowed
them to continue with the repayment
plan® The Bricksins, of course, were
aware of that fact—they had just told
CCCS that they were unable to do so.

Debtors filed for bankruptcy protection
on November 22, 2005. As discussed
above, before making this deeision, Debt-
ors had consulted CCCS, a professional
credit counseling agency, considered the
effect a bankruptey filing would have on
their lives, rejected CCCS’ advice that
they file for bankruptey, developed a debt

finds that the Trustee's account is correct,
and that Mr. Bricksin must have been mistak-
en as to the date of the counseling session,

4. Neither party has provided the Court with a
copy of the debt repayment plan prepared by
cces.

5. A copy of the July 28, 2005 letter is attached
1o the Declaration of David Bricksin as Exhib-
it 2.
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repayment plan with CCCS, attempted to
repay creditors and, in fact, made pay-
ments to creditors in excess of $11,000.00.
Their decision to seek bankruptcy relief
was clearly the result of a well-informed,
deliberate process. Debtors were in the
process of carrying out the repayment plan

346 BANKRUPTCY REPORTER

Exhibit 4(a) is dated December 22, 2005,
and is electronically signed by Kathryn
Gillespie, Counselor. Also attached to the
Declaration as Exhibit 4(b) is another cer-
tificate, identical in all respects to Exhibit
4(a), except that it names “VIVIAN
BRICKSIN” as the recipient of eredit

(i.e, making su fal monthly p;
to their creditors) within the 180-day peri-
od prior to filing.

The second page of the Debtors’ Petition
contains a section entitled “Certification
C ing Debt C. ling by Individu-

li According to Exhibits 4(a)
and 4(b), Debtors again received credit
counseling on December 22, 2005—one
month after filing the Petition. Thus,
Debtors twice paid for and received eredit

al/Joint Debtor(s)”. In this section appear
two boxes. To the right of the first box is
the sentence “I/we have received approved
budget and credit counseling during the
180-day peried preceding the filing of this
petition”. Adjacent to the second box is
the following statement: “I/we request a
waiver of the requirement to obtain budget
and credit eounseling prior to filing based
on exigent circumstances. (Must attach
certification describing.)”. On the Petition,
Debtors checked the first box. At the
time the Petition was filed, Debtors did not
attach a certificate regarding their receipt
of credit counseling to the Petition, nor did
they file one separately.

The Trustee filed the instant Motion to
Dismiss on Decemnber 2, 2005. Attached
to the Declaration of David Bricksin ac-
companying Debtors’ Response as Exhibit
4(a) is a certificate which states as follows:

“I CERTIFY that on 12-22-2005,

DAVID R BRICKSIN received from

Consumer Credit Counseling Service, an

agency approved pursuant to 11 U.S.C.

§ 111 to provide credit counseling, an

individual oriefing (including a briefing

conducted by telephone or the Internet)

that complied with the provisions of 11

U.S.C. §§ 109h) and 111. A debt re-

payment plan was not prepared. If a

debt repayment plan was prepared, a

copy of the debt repayment plan is at-

tached to this certificate.”

The Court held a hearing on the Motion
to Dismiss on May 4, 2006. Both Debtors
testified at the hearing.

IIL

APPLICABLE LAW

[1] Trustee brings its Motion to Dis-
miss pursuant to 11 US.C. §§ 109(h),
521(b), 707(a) and Interim Rule 1007(b)(3).

Congress recently enacted the Bank-
ruptey Abuse Prevention and Consumer
Protection Act of 2005 (“BAPCPA”). The
provisions of the BAPCPA became effec-
tive on October 17, 2005.

Section 109(h), which was added to the
Code as a part of the BAPCPA, provides,
in pertinent part, that “an individual may
not be a debtor under this title unless such
individual has, during the 180-day period
preceding the date of filing of the petition
by such individual, received from an ap-
proved nonprofit budget and credit coun-
seling agency deseribed in section 111(a)
an individnal or group briefing (including a
briefing conducted by telephone or on the
Internet) that outlined the opportunities
for available credit counseling and assisted
such individual in performing 2 related
budget analysis.” 11 U.S.C. § 109(h)1)
(2005).

This Court has adopted the Interim
Rules prepared by the Advisory Commit-
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tee on Bankruptey Rules pursuant to Gen-
eral Order No. 16 dated September 23,
2005. Interim Rule 1007(b)(3) states, in
relevant part, that “an individual must file
the certificate and debt repayment plan, if
any, required by § 521(b).” Federal Rules
of Bankruptcy Procedure, Interim Rule
1007(0)(3) (2005). Section 521(b), also ef-
fective Qetober 17, 2005, requires that the
debtor file with the court “(1) a certificate
from the approved nonprofit budget and
credit counseling agency that provided the
debtor services under section 109(h) de-
seribing the services provided to debtor;
and (2) a copy of the debt repayment plan,
if any, developed under section 108(h)
through the approved nonprofit budget
and credit counseling agency referred to in
paragraph (1).” 11 US.C. § 521(b) (2005).

[2] Section 707(a) provides for dismiss-
al of a case for cause. 11 US.C. § 707(a)
(2005). The section lists a number of ex-
amples which constitute “cause”, but this
list is illustrative and not exhaustive. In
re Padilla, 222 F.3d 1184, 1191 (9th Cir.
2000). Trustee submits that Debtors
failed to obtain credit counseling from an
approved agency within the 180-day peri-
od prior to filing the Petition and failed to
file the certificate required by § 521(b).
Trustee argues that these failures consti-
tute cause for dismissal of Debtors’ case
under § 707(a). Debtors contend that
they did comply with the relevant statuto-
ry requirements and, accordingly, the
Trustee’s Motion to Dismiss should be de-
nied.

v

ANALYSIS
The Petition was filed on November 22,
2005, and thus all statutory amendments

6. Debtors did attach certificates which appear
1o show their receipt of credit counseling to
the Declaration of David Bricksin (Exhibits
4a) and 4(b) referenced in section 1HC)
above). Both of these certificates are dated

contained in the BAPCPA apply in this
case.

Read in tandem, $§ 109(h), 521(b),
T07(a) and Interim Rule 1007(b)X3) require
the Debtors to receive credit counseling
from an approved agency within the 180-
day period prior to filing the Petition, and
to file a certificate evidencing their receipt
of the pre-petition counseling in order to
be eligible Debtors under the Bankruptey
Code.

Construed strictly, Debtors have not
satisfied the letter of the statutory re-
quirements. Debtors did receive eredit
counseling, but the date of the initial ses-
sion was not within the 180-day period
prior to filing. While the Debtors checked
the box on the Petition to indicate receipt
of pre-petition counseling, they did not
attach the certificates required by Interim
Rule 1007(b)(3).*

However, the intent of Congress in en-
acting these vparticular provisions of
BACPCA is clear. The statutory provi-
sions requiring debfors to receive credit
counseling before they can be eligible for
bankruptcy relief were enacted so that
debtors “will make an informed choice
about bankruptey, its alternatives, and
consequences,” H.R.Rep. No. 109-031, at 2
(2005), U.S.Code Cong. & Admin.News
2005, pp. 88, 89. As one court has stated,
“[tThe statute is clear in that it unequivo-
cally requires that the credit counseling be
obtained prior to the filing of the petition.”
In rve Warden, No. 05-23750, 2005 WL
3207630 (Bankr.W.D.Mo. Nov.22,
2005)(emphasis added). Congress’ objee-
tive “in enacting the credit counseling re-

December 22, 2005, exactly one month after
the Petition date. Thus, these certificates ap-
parently relate to post-pelition counseling,
and do not Fulfill the statatory requirements.
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quirement is that focusing on a budget
analysis with the help of 2 credit counsel-
ing professional might obviate the need for
seeking bankruptey relief for some debt-
ors.” Id. The Warden eourt di d the
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the Court is persuaded that Debtors’ par-
ticipation in and performance under a debt
repayment plan constitutes ongoing credit
counseling sufficient to satisfy the statuto-

debtor’s petition for failure to obtain eredit
counseling pre-petition, finding that the
Congressional intent is not upheld by re-
ceiving post-petition counseling. Id.

£31 The Court finds that application of
the statutory scheme to dismiss this case,
as the Trustee urges, would produce a
result at odds with Congressional intent.
The intent behind these statutory amend-
ments is to encourage debtors to seek
alternatives to the bankruptey process and
to promote debtor awareness of the effects
of a bankruptey filing by requiring pre-
petition credit counseling. Debtors had
received extensive pre-petition credit coun-
seling and then—during the 180-day peri-
od prior to filing for bankruptey—were
proceeding with their repayment plan, and
making very substantial payments to cred-
itors. While failing to comply with the
law's technical letter, the Debtors were
clearly in compliance with its spirit, The
Court finds that the Debtors’ need for a
bankruptey filing was not and could not
have been obviated by additional credit
counseling. Debtors were keenly aware of
the implications of the bankruptey filing.
Indeed, CCCS had advised the Debtors
that their only viable option was to file for
bankruptey.

While the eredit counseling session at-
tended by Debtors was held outside of the
180-day period prescribed by the statute,

7. Counsel for the Trustee noted that the pro-
viders approved by the Trustee were required
to go through an application process and that
some providers were required to change their
procedures to receive approval. However,
the Trustee does not suggest that the Debtors
in fact were improperly counseled or misled
in any way. To the contrary, all of the avail-
able evidence suggests that Debtors acted res-

Tyt on the and un-
usual facts of this case. Debtors per-
formed under the repayment plan until
July 2005, less than 180 days before filing
the Petition. This performance necessitat-
ed that Debtors write a substantial check
each month toward the payment of their
debts. Debtors were no less aware of
their financial predicament in July 2005
than they were at the time their counsel-
ing session was held. The Court finds that
Debtors” completion of credit counseling,
and then ongoing performance under the
debt repayment plan within the 180-day
period prior to flling, fulfills the spirit of
the statutory requirement. This is espe-
cially true here, where the credit counselor
advised Debtors to file for bankruptey in
the first place. Debtors did not follow that
advice and attempted to carry out a repay-
ment plan. Then, after making substantial
payments to their creditors, Debtors ac-
cepted the reality of their situation and
filed for bankruptcy—as CCCS had initial-
ly advised them to do.

[4] Counsel for the Trustee pointed out
at the hearing that the agency from which
Debtors received counseling was not on
the approved list of providers at that time.
However, that provider was subsequently
approved in September 2005, prior to the
effective date of the BAPCPA." This situ-
ation is perfectly understandable in the
eontext of this brand new legislation. The
Bankruptey Court is a court of eguity.

ponsibly and made every effort to comply
with the spirit of the statutory requirements.
Moreover, The Trustee certainly could have
advised the Court if CCCS’s procedures had
to be revamped following BAPCPA. The
Trustee presumably would have access to that
information and did not introduce any evi-
dence to that effect.
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Debtors have already paid for and com-
pleted two credit counseling sessions. It
would be inequitable for this Court to hold
that these Debtors’ technical non-compli-
ance with the law, despite their very best
efforts, warrants dismissal of this case,
which would require these Debtors to start
all over, to pay another $299.00 filing fee,
and potentially deprive them of the protec-
tion of the automatic stay®

V.

CONCLUSION

Despite Debtors’ technical non-compli-
ance with the statutory scheme, Debtors
clearly complied with the spirit of the rule.
In the context of this new statute, this
unique set of facts is unlikely to present
itself again. Application of the law in this
case to dismiss Debtors’ petition would
contravene Congressional intent. There-
fore, the Trustee’s Motion to Dismiss is

denied.
0
o § gy
%

In re George E, DAWSON, Barbara
Dawson, Debtors.
George E. Dawson and Barbara
Dawson, Plaintiffs,
Y.
Washington Mutual Bank,
ete,, Defendant.
Bankruptcy No. 9845213 TG.
Adversary No. 984796 AT.
United States Bankruptey Court,
N.D. California.
July 27, 2006.
Background: Chapter 13 debtors brought
adversary proceeding to recover for alleg-

8. Debtors list a secured vehicle debt relating
to a 2002 Chevrolet Suburban on their Sched-

edly willful violations of the antomatic

stay by bank, as successor-in-interest to

home mortgage lender, in prior Chapter 7

case filed by debtor-husband, who was

alive when the proceeding was filed but
died during the appellate period. The

United States Bankruptey Court for the

Northern District of California found only

a limited stay violation, awarded modest

damages and attorneys fees, and declined

to award emotional distress damages.

Debtors appealed. The District Court,

Wilken, J., affirmed on issue of emotional

distress damages and remanded. Debtors

appealed. Superseding its prior opinion,

367 F.3d 1174, the Court of Appeals, Gra-

ber, Circuit Judge, 390 F.3d 1139, af-

firmed in part, reversed in part, and re-
manded.

Holdings: On remand, the Bankruptey

Court, Leslie Tchaikovsky, J.,, held that:

(1) debtor-wife, as surviving spouse, was
entitled to damages for bank's willful
stay violation from the date that bank
learned that debtor-husband claimed
an interest in the encumbered home
until the date more than five months
later when bank rescinded its foreclo-
sure sale of the home;

(2} bank was liable to debtor-wife for emo-
tional distress damages of $20,000.00;

(3) bank was liable to debtor-wife for spe-
cial damages of $600.00 for the services
of dehtor-husband’s bankruptey coun-
sel;

(4) bank was liable to debtor-wife for spe-
cial damages of $5,400.00 for rent;

(5) bank was liable to debtor-wife for spe-
cial damages of $1,440.00 for physical
therapy costs;

(8) bank was liable to debtor-wife for at-
torneys fees of $156,818.75; and

ule D which is potentially affected by the
automnatic stay.
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In re Kevin/Adrienne KOLIBA,
Debtors.

No. 05-74612.

United States Bankruptey Court,
N.D. Ohio.

Jan. 17, 2008.

Background: United States Trostee

(UST) moved to dismiss debtors’ Chapter

T case, based on debtors’ noncompliance

with protocol governing the electronic fil-

ing of petitions with bankruptey court in
failing to sign a petition.

Holdings: The Bankruptey Court, Rich-

ard L. Speer, J., held that:

(1) dismissal of Chapter 7 case was not
appropriate remedy for debtors’ non-
compliance with this protocol; and

(2) lack of debtor’s signature on bankrupt-
¢y petition, whether filed by paper or
electronically, does not deprive bank-
ruptey court of jurisdiction over case.

Motion denied.

1. Bankruptcy e=2257

Purpose of requiring debtor's signa-
ture on bankruptey petition is to verify
that facts set forth therein are correct.

2. Bankruptcy €=2261

Dismissal of Chapter 7 case was not
appropriate remedy for debtors’ noncom-
pliance with a protocol governing the elec-
tronic filing of petitions with bankruptcy
court, which required debtors to physically
sign a bankruptey petition and for debtors’
attorney to maintain copy of this petition
in his files for period of one year after any
eleetronic filing on debtors’ behalf, where
the United States Trustee (UST), in mov-
ing to dismiss, did not allege that dismissal
would be in best interest of debtors’ estate
or their creditors and failed to satisfactori-
ly explain how any objective of bankruptey

law would be furthered by dismissal based
on debtors’ failure to sign their petition.

3. Bankruptcy ¢=2125

Bankruptcy courts are courts of equi-
ty, in which substance will prevail over
form.

4, Bankruptcy ¢=2129

Requirement that Bankruptcy Rules
must be construed to “secure the just...
determination of every case and proceed-
ing” is no Jess applicable to protocols pro-
mulgated by court pursuant to these
Rules. Fed.Rules Bankr.Proc.Rule 1003,
11 US.C.A.

5. Bankruptcy ¢=2261
Chapter 7 case may be dismissed only
“for cause.” 11 U.S.C.A. § 707(a).

8. Bankruptcy 2261

While bankruptey courts have wide
latitude in deciding whether “cause” exists
for dismissal of Chapter 7 case, a minimum
threshold that this “for cause” dismissal
standard envisions is the furtherance of
some bankruptey objective, not simply a
debtor or other party’s contention that its
personal interest would be better setved
by dismissal. 11 U.S.C.A. § 707(a).

7. Bankruptey ¢=2257

Lack of debtor’s sighature on bank-
ruptey petition, whether filed by paper or
electronically, does not deprive bankruptey
court of jurisdiction over case.

8. Bankruptey ©=2129, 2187

Curative provision of Bankruptey
Rule 9011, which specifies that any un-
signed paper shall be stricken “unless
omission of the signature is corrected
promptly after being called to the atten-
tion of the attorney or party,” is equally
applicable to debtors proceeding pro se
and debtors represented by attorney.
Fed.Rules BankrProcRule 501i(a), 11
US.CA.
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9. Bankruptcy 2187

Bankruptey Rule 9011, being derived
from Rule 11 of the Federal Rules of Civil
Procedure, is to be interpreted consistent-
ly therewith. Fed.Rules Bankr.Proc.Rule
9011, 11 US.CA; FedRules Civ.Proc.
Rule 11, 28 US.C.A.

10. Bankruptcy &=2261

Procedural violation of Bankruptcy
Rule, let alone of an administrative proto-
col, even one involving document’s verifica-
tion, is not alone a sufficient basis for
granting motion to dismiss for lack of ju-
risdiction. ~Fed.Rules Bankr.Proc.Rule
1001 et seq,, 11 U.S.CA,

Ericka S Parker, Esq,, Toledo, OH, for
debtors.

John N. Graham, Toledo, OH, for trus-
tee.

MEMORANDUM OPINION
AND DECISION

RICHARD L. SPEER, Bankruptey
Judge.

This cause comes before the Court after
a Hearing on the Motion by the United
States Trustee to Dismiss pursuant to 28
U.8.C. § 1746. Heard at the same time as
this Matter was the United States Trus-
tee's identical Motion to Dismiss in the
case of Paul Sielschott, Case No. 05-76147.
At the Hearing, all the Parties with an
interest in this matter were afforded the
opportunity to make arguments in support
of their respective positions. At the con-
clusion of the Hearing, the Court took the
Matter under advisement, so as to afford

1. Bankrupicy Abuse Prevention and Consum-
er Protection Act of 2005.

time to give the issues raised by the Unit-
ed States Trustee’s Motion thorough con-
sideration. The Court has now had this
opportunity, and finds, for the reasons that
will now be explained, that the Motion of
the United States Trustee to Dismiss pur-
suant to 28 U.S.C. § 1746 should be De-
nied in both this Matter, as well as in the
case of Paul Sielschott.

FACTS

As it concerns the merits of United
States Trustee’s Motion to Dismiss, the
facts and circumstances in this case and in
the separate case of Paul Sielschott are
substantially identical. Consequently, on
the merits of the United States Trustee’s
Motion to Dismiss, both cases will be dis-
cussed as one.

Just prior to October 17, 2005, the date
on which the majority of the substantive
provisions of BAPCPA! took effect, the
Debtors filed a petition in this Court for
relief under Chapter 7 of the United
States Bankruptey Code. Pursuant to pro-
cedures established in this bankruptey dis-
trict, the Northern District of Ohio, the
Debtors’ petition was filed electronically.
Ericka Parker, an attorney in good stand-
ing in this Court, represented the Debtors
in their bankruptey, filing the electronie
petition on their behalf.

In the electronic petition filed with the
Court, both the Debtors’ signature and
Attorney Parker’s signature were repre-
sented by the format of “/s/” followed by
the person’s name. Just prior to electroni-
cally filing their petition, the Debtors and
their attorney physically signed the form
entitled, “Declaration re: Electronic Filing
of Documents and Statement of Social Se-
curity Number."? One week after their

2. Pursuant to the “Administrative Procedures
Manual” for Northern District of Ohio, Bank-
ruptey Courts, as adopted on September 6,
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petition was electronically filed, the Court
received and then docketed this Declara-
tion. At no time during this process, how-
ever, did either the Debtors or Attorney
Parker physically sign the bankruptey pe-
tition.

Based upon the lack of physical signa-
tures contained in their bankruptcy peti-
tion, the United States Trustee (hereinaf-
ter referred to as the “UST”) commenced
the instant action to Dismiss the Debtors’
case without prejudice. As taken directly
from the Motion of the UST, the “basis for
this motion [to dismiss] is that the debtors
did not actually sign any bankruptey peti-
tion prior to the filing of a petition elec-
tronically.” (Doc. No. 10, at pg. 1). In
direct response, the Debtors, in addition to
objecting to the UST's Motion, corrected
the signature deficiencies in their petition,
with both of the Debtors as well as Attor-
ney Parker physically signing the petition.
However, no record of this correction was
entered in the Court's docket.

DISCUSSION

Bankruptey Rule 5005(2) authorizes
bankruptcy eourts “to permit doeuments to
be filed, signed or verified by electronic
means ...” Acting under this authority,
the bankruptey courts in the Northern
District of Ohio have required that all
documents filed with the court be accom-
plished through the district’s “ECF” sys-
tem (Electronic Case Filing); since this
requirement was made mandatory at the
beginning of 2004, the filing of a petition
on paper, albeit with some limited exeep-
tions, has not heen permitted in this Court.

When the filing of bankruptcy docu-
ments is accomplished by electronic
means, Bankruptey Ruole 5005(2), together

2002, by General Order No. 02-2, this form is
required to be filed with the Court “whenever
the initial document requiring the debtor's
signature is electronically filed in a case

with Bankruptey Rule 9029, allow courts to
adopt procedures and protocols to adminis-
tratively handle the electronically filed
documents.® The only limitation placed
upon this authority is that such procedures
and protocols be “consistent with but not
duplicative of-Acts of Congress and these
rules” and that they “do not prohibit or
limit the use of the Official Forms.” Fep.
R. BanxP. 9029(a}1); FepR.CrvP. 83.
To this end, the bankruptey courts in the
Northern Distriet of Ohio established and
published an “Administrative Procedure
Manual” for ECF. (General Order # 02-2;
03-1). Once implemented, all attorneys
practicing in this District were required to
sign an agreement whereby the provisions
of this Manual, including subsequent modi-
fications, were incorporated by reference.

[1] With conventional paper filings no
longer permissible under the ECF system,
the “Administrative Procedure Manual”
set forth certain protocols to handle one of
the natural consequences of adopting an
electronic filing system: the lack of any
originally signed documents, petitions in-
cluded, on file with and maintained by the
Court. Among other things, this proce-
dural adaptation was necessary to main-
tain the integrity of the bankruptey pro-
cess; the purpose of a debtor’s signature
on a petition serves to verify that the facts
set forth therein are correct. Briggs w.
LaBarge (In ve Phillips), 317 B.R. 518,
523 (8th Cir. BAP 2004). The actual me-
chanics for handling documents that re-
quire a signature, but which are no longer
filed with the Court, is handled in Part IT,
1B, of the “Administrative Procedure
Manual.” The substance of the provisions
set forth thereunder, which are precise

3. Also see Rules 5(e) and 83 of the Federal
Rules of Civil Procedure; Bankruptcy Rules
9011 and 9036; and Local Bankruptcy Rules
5005-2(b) and 9037-1.
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and detailed, may be summarized as fol-
lows:

First, as to “registered user,” primarily
attorneys, the signature of an electronical-
ly filed document must be “indicated as
/s/mame.” And as to any documents bear-
ing the actual handwritten signature of the
user, or the signature of a signer on whose
behalf the user flles the document (e.g.,
the debtor), it is required that the user
maintain the document for a period of one
year commencing from the time the case is
administratively closed. (Part II, 1B(1)).
As to a debtor, it is set forth that any
document requiring the debtor’s signature
must he signed by the debtor, followed by
the eleetronic submission of the document
to the Court with the debtor’s signature
also being “indicated as /s/name.”(Part II,
1B(E-2)).

As required, these signature protocols
serve to compliment but not supplement
the Bankruptcy Rules. In this way, Bank-
ruptey Rule 1008 sets forth that “[a]ll peti-
tions, lists, schedules, statements and
amendments thereto shall be verified or
contain an unsworn declaration as provid-
ed in 28 US.C. § 1746.” In addition, the
official bankruptey forrs, as adopted un-
der the authority set forth in Bankruptcy
Rule 9009, provide that a debtor affix their
signature to the petition, declaring, under
penalty of perjury, as to the veracity of the
information contained in the petition and
setting forth that relief is requested under
the Bankruptey Code.

A fair, albeit technical, reading of the
Bankruptcy Rules and official forms, to-
gether with this Cowrt’s ECF’s Adminis-
trative Procedures, shows then that when
represented by an attorney, there exist
these signatory requirements: (1) al-
though never filed with the Court, both the
debtor and his or her attorney must physi-
cally sign a bankruptcy petition prior to it
being filed; and (2) that once signed, debt-

or's legal counsel is to preserve the docu-
ment for a period of one year following the
closing of the case. It is the failure of the
Debtors and Attorney Parker to abide by
these requirements which forms the basis
for the UST’s Motion to Dismiss.

{21 On the position taken by the UST,
neither the Debtors nor Attorney Parker
dispute that fact that they failed to cause
their signatures to be affixed to the Debt-
ors’ bankruptey petition before it was elec-
tronically filed with the Court. Instead,
Attorney Parker argues that dismissal is
not an appropriate remedy in this case,
deseribing it at the Hearing as akin to
using a nuelear bomb to kill a fly. And on
a number of different levels, the Court
agrees.

[3]1 Bankruptey courts are courts of eq-
uity, and equity holds that substance will
prevail over form. In ve Madeline Morie
Nursing Homes, 694 F.2d 433 (6th Cir.
1982) (where the law is silent, bankruptey
courts, as courts of equity, will look
through the form to the substance of any
particular transaction). But the remedy
sought by the UST,—that of dismissing
the Debtors’ case—elevates to new heights
doing just the opposite: placing form over
substances. On the one side, there is the
Congressionally conferred right of bank-
ruptey relief; on the other, the UST seeks
to have this statutory right overridden for
what is plainly a technical violation of a
protocol which is, itself, derived from what
can only be termed a morass of interlock-
ing procedural and administrative rules.

[41 In this very same way, the remedy
sought by the UST does not fit within the
very spirit of those Rules upon which it
relies for its Motion to Dismiss. At their
beginning, the Bankruptecy Rules provide
that their scope is to be “construed to
secure the just ... determination of every
case and proceeding” Fep. R. BankP.
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1001 (emphasis added). This same read-
ing applies just as equally to the protocels
set forth in the Administrative Procedures
Manual for ECF, with the authority for
their enactment being derived directly
from the Bankruptcy Rules. Fen. R.
Bank P. 5005.

[5] Additionally, the UST’s Motion for
Dismissal clashes with the statutory pre-
surnption that once commenced, a Chapter
7 bankruptey case should proceed until the
case is fully administered. In re Barnette,
309 B.R. 516, 518 (Bankr.N.D.Ohio 2004).
This poliey is reflected in § 707(a), which
establishes that, as a minimum threshold,
a case may only be dismissed “for cause”
which may include, but is not limited to, (1)
unreasonable delay by the debtor that is
prejudicial to the creditors; (2) nonpay-
ment of required fees and charges; and (3)
the failure by the debtor to file certain
required information. The action brought
by the UST for dismissal, however, does
not cite to any of these grounds, thus
leaving this Court with no explicit statuto-
ry ground upon which to base the dismiss-
al of the Debtors’ case.

[61 To be sure, the “for cause” proviso
of § 707(a) affords an independent basis
for dismissal. Yet, while courts have wide
latitude in making a determination as to
the existence of “cause,” as a minimum
threshold this standard envisions the fur-
therance of a bankruptcy objective, not
simply a debtor or other party’s contention
that its personal interest would be better
served by a dismissal. 7d. at 519. As an
example, the Sixth Circuit Court of Ap-
peals has held that “for cause” may be
based upon a debtor’s “lack of good faith.”
In ve Zick, 931 F.2d 1124, 1127 (6th Cir.
1991). Butin this case, absolutely nothing
has been put forth or even alleged which
would tend to show that the Debtors are
not honest, and thus not deserving of the
protections of the Bankruptey Code. On

the other side of the coin, the UST did not
offer any satisfactory explanation as to
how an objective of bankruptcy law would
be furthered by dismissal. For example, it
did not allege that the dismissal of the
Debtors’ case would be in the best interest
of the Debtors’ estate or their creditors,

Finally, practicable considerations dic-
tate the inappropriateness of dismissal in
this case. During 2005, approximately 80,
000 petitions were filed in the banlruptey
courts in the Northern Distriet of Ohio.
‘When directly asked, the UST could only
speculate on how many or what percentage
of these cases could potentially give rise to
the same issue as that presented here
regarding a lack of original signatures.
Even so, the UST acknowledged that the
number could be from four hundred to as
many as in the thousands.

The real potential therefore exists for a
large scale unwinding of a process that has
already been set well into motion, and on
which potentially large numbers of people
have relied—debtors and creditors both—
and which has involved an incaleulable
number of hours of administration. Even
this aside, the gravity of the UST’s Motion
to Dismiss on the bankruptcy process
looms very large. Af a minimum, the re-
lief sought by the UST would place into
the bankruptey system a large amount of
uncertainty as the die would be cast: mere
technical violations of the Rules and Proce-
dures of bankruptey could very well result
in the immediate dismissal of a large num-
ber of cases. Other questions, and con-
cerns for their potential negative implica-
tions, also continue to spiral outward:

‘Will similar actions be brought in closed
cases? Also, will similar actions be
bronght in Chapter 13 cases, including
those in progress since the commencement
of mandatory ECF filing? How will asset.
cases be handled? What efficacy will
court orders involving transfers of proper-
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ty have under § 3637 Why wasn't the
issue pertaining to original signatures im-
mediately raised when mandatory ECF
filing was implemented two years ago?
Undoubtedly, these questions and their
potential implications only begin to touch
the surface, with the full impact of the
UST’s Motion to Dismiss simply being im-
possible to conceptualize at this juncture.
Still, it is sefe to say that if it were suc-
cessful, the action brought by the UST to
dismiss would serve to call into question
the finality of bankruptcy orders and thus
frastrate a central policy of the bankrupt-
ey laws which is to promote the expedient
administration of the bankrupt estate.
See Galt v. Jericho-Britton (In re Nucorp
Energy, Inc), 812 F.2d 582, 584 (9th Cir.
1987).

It is this Cowrt’s duty, first and fore-
most, to protect the integrity of the bank-
ruptey process. Jn re Commercial Fin.
Servs., Inc, 247 B.R. 828, 848 (Bankr.
N.D.Okla.2000). But when all the issues
just discussed are considered,—that of
procedure, substantive law and policy—the
Court simply cannet square this duty with
the UST’s Motion to Dismiss. The Court
is therefore invariably lead to but one con-
clusion: it would be highly inappropriate,
as a matter of discretion, to dismiss this
case,

[7] Yet, while the foregoing discussion
has closed this Court to the option of
exercising its discretion to dismiss this
case, this alone is not dispositive to the
outeome in this matter. To the contrary,
the primary focus of the UST's position is
that dismissal in this matter is not disere-
tionary. Rather, the UST posits that the
failure of Attorney Parker and the Debtors

4. 28 USC. § I57(a) provides that “[elach
district court may provide that any or alf
cases under title 11 and any or all proceed-
ings arising under title 11 or arising in or
related to a case under title 11 shall be re-
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to sign the Debtors’ bankruptey petition
constitutes a jurisdictional defect.

The jurisdiction of this Court, as a bank-
ruptey court, is ereated and defined by 28
US.C. § 1334. At its heart, this section
confers upon the district courts, and there-
fore by extension this Court,* “original and
exclusive jurisdiction of all cases under
title 11" Id. at T(a) (emphasis added).
As the term is used in this section, a case
is commenced by “the filing with the bank-
ruptey eourt of a petition by an entity that
may be a debtor under such chapter.” 11
US.C. § 301, See also 11 US.C. § 302
(for a joint petition). A bankruptey court's
Jjurisdiction thus arises when a petition in
bankruptcy is filed.

For its Motion to Dismiss, the UST
relies direetly on this jurisdictional frame-
work, but argues that a fatal defect exists
therein on account of the Debtors’” noncom-
pliance with Bankruptcy Rule 1008, Ac-
cording to the UST, compliance with Rule
1008 is necessary for a petition to become
Jegally operative so as to commence a case.
And further, the Debtors failed to comply
with this Rule when they failed to sign
their bankruptey petition, thereby depriv-
ing this Court of any jurisdiction because
simply put, there is no case.

As set forth earlier, Bankruptcy Rule
1008 requires that all petitions, prior to
being filed, be either verified, or contain an
unsworn declaration as provided in 28
U.B.C. § 1746. Despite not signing their
petition, the Debtors begin their argument
in opposition by arguing that, regardless
as to the jurisdictional implications of this
Rule, they complied with its mandates
when they signed, prior to their petition
being filed, what is known as the “Declara-

ferred to the bankruptcy judges for the dis
trict.”  Pursuant to the General Order of Ref-
erence, bankruptcy cases in this district are
referred to the bankruptey courts.
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tion re: Electronic Filing of Documents
and Statement of Social Security Num-
ber” (Part I, 1B(2-b)). Among other
things, this Declaration requires that both
the debtor(s) and his or her attorney “de-
clare under penalty of perjury” to the ac-
curacy of the information set forth in the
petition. This Document is preseribed in
the “Administrative Procedure Manual,”
and is part and parcel of the Manual's
signature requirements, also diseussed
earlier,

At this time, however, the Court is not
willing to go so far as to accept the Debt-
ors’ argument that the signatures in the
“Declaration re: Electronic Filing” serve
to verify the petition within the meaning of
Bankruptcy Rule 1008, First, as pointed
out by the UST, the language in the Decla-
ration is different from the Bankruptey
Forms, with the Declaration omitting the
eritical language that the debtor is re-
questing bankruptey relief. Furthermore,
the purpose of the Declaration is limited,
being described in the “Administrative
Procedure Manual” as confined to serving
this function: “The purpose of the filing of
the signature declaration form is to assure
that the debtor's handwritten signature
and Social -Security Number are on file
with the Court.”(Part II, ¥B(2-b)). This,
however, still leaves open the more funda-
mental question: whether, as the UST ar-
gues, compliance with Rule 1008 is juris-
dictional prerequisite?

It appears that nowhere in the Bank-
ruptey Code is it provided that a debtor, or
for that matter their attorney, must sign a
bankruptcy petition. Instead, signature
requirements are Rule driven. But insofar
as the Rules go, Rule 1008 does not consti-
tute the last word on a petition’s signature
requirements.

Importantly, Bankruptey Rule 9011,
which by its specific terms applies to bank-
ruptcy petitions, sets forth in the last sen-

tence of paragraph (a) that an “unsigned
paper shall be stricken unless omission of
the signature is corrected promptly after
being called to the attention of the aftor-
ney or party.” (emphasis added). Thus,
Rule 9011 allows a party to correct & sig-
nature omission in a petition se long as
they do promptly once learning of the
defect. And compliance with this remedial
measure occurred here; immediately after
the UST filed its Motien to Dismiss, both
Attorney Parker and the Debtors signed
the Debtors’ bankruptey petition.

[81 The UST, however, while acknowl-
edging the curative nature of Rule 9011,
argues that its applicability does not ex-
tend to the particular eircumstances pre-
sented in this matter. Two points were
made in support. First, it is the position
of the UST that the Rule's curative nature
does not extend to the situation where a
debtor is represented by an attorney.
Second, the UST argued that by its use of
the term “stricken,” the Rule cannot oper-
ate to correct what is otherwise a jurisdic-
tional defect that exists because of the
omission of a signature. A review of appli-
cable precedent, however, shows that nei-
ther of these points have legal support.

{91 Rule 9011, being derived from Rule
11 of the Federal Rules of Civil Procedure,
is to be interpreted consistently therewith,
In e Coones Ranch, Inc, 7 F.3d 740 (8th
Cir.1993). To this end, the Supreme Court
in Business Guides, Inc. v. Chromatic
Commumications Enter, Ine., rejected the
UST’s first position that Rule 11 will not
apply to a represented party’s signature.
498 U.S. 533, 111 S.Ct. 922, 112 L.Ed.2d
1140 (1991). In coming to this holding, the
Court held that regardless of whether a
represented party is required to sign a
document, when they do, Rule 11 will ap-
ply:
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The only way that [a party] can avoid
having to satisfy the certification stan-
dard is if we read “attorney or party” as
used in sentence [5] to mean “attorney
or unrepresented party” Only then
would the signature of a represented
party fall outside the scope of the Rule.

‘We decline to adopt this unnatural read-

ing, as there is no indication that this is

what the Advisory Committee intended.
Id. at 929. The second point of opposition
raised by the UST as to Rule 9011’s inap-
plicability also does not comport with the
Supreme Court’s jurisprudence on Rule
11,

It is the position of the UST that by
Rule 9011's use of the term “stricken,” it
does operate to correct what would other-
wise be a jurisdictional defect. However,
in Becker v. Montgomery, the Supreme
Court, when addressing the jurisdictional
nature of the Federal Rules of Appellate
Procedure, held that the omission of a
signature was “not a jurisdietional impedi-
ment te pursuit of his appeal” 532 U.S.
751, 765, 121 S.Ct. 1801, 1807, 149 L.Ed.2d
0983 (2001). As a part of its decision, the
Court observed:

Civil Rule 11(a), in our view, cannot be

shiced as amicus proposes. The rule was

formulated and should be applied as a

eohesive whole. So understood, the sig-

nature requirement and the cure for an
initial failure to meet the requirement

go hand in hand. The remedy for a

signature omission, in other words, is

part and parcel of the requirement itself.

Becker proffered a correction of the de-

fect in his notice in the manner Rule

11(a) permits-he attempted to submit a

duplicate containing his signature, and

therefore should not have suffered dis-

5. In full, Bankruptey Rule 5005(2)2) pro-
vides:

A document filed by electronic means in

compliance with a local rule constitutes a

missal of his appeal for noncbservance
of that rule.

Id. Besides just Rule 9011, a signature
defect and its effect on jurisdiction also
needs to be placed in a larger context.

Bankruptcy Rule 5005(a)@) provides
that a document filed by electronic means,
when so required as here by local rule,
constitutes a “written paper” for purposes
of applying the Bankruptey Rules’ This
may be termed “the electron equals paper
rule.” Thus, when all the layers are re-
moved, the issue of electronic filing, and its
maze of procedural rules and protocols, is
somewhat misleading. Rather, the under-
lying question presented in this matter by
the UST is really one of whether the lack
of a debtor’s physical signature on a peti-
tion, whether filed by paper or electroni-
cally, constitutes a jurisdictional defect.
Stated differently, if the lack of a debtor’s
signature on a petition was not a jurisdie-
tional defect then (pre-electronic filing), it
should not be now (post-electronic filing),
It is in this way that the position taken by
the UST completely runs aground.

In the absence of an intent to the con-
trary, a defect in a procedural rule will not
deprive a court of jurisdiction. See 5A C.
Wright & A. Miller, Federal Practice and
Procedure § 1339. It has thus been held
for some time that as it concerns a bank-
ruptey petition “imperfect verification is
not a jurisdictional defect” and that an
“amendment may cure imperfect verifiea-
tion[.]” In ve Royal Circle of Friends
Bidg. Corp, 159 F.2d 539, 541 (Tth Cir.
1947). More recently, this same conclu-
sion was reached, with it being decided
that when a bankruptcy petition is not
properly verified, the “absence of proper

written paper for the purpose of applying
these rules, the Federal Rules of Civil Pro-
cedure made applicable by these rules, and
§ 107 of the Code.
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verification does not deprive a bankruptey
court of jurisdiction over the petition.”
Paccar Fin. Corp. v Mid-American
Lines, Inc. (In ve Mid-American Lines,
Ine), 178 B.R. 514, 516 (D.Kan.1995).
Additionally, these decisions are actually
Just a subset of a larger group of cases
which held that any defect in a petition,
even those not involving verification, will
not alone be j fatal. For

Additionally, and as a more practicable
matter, a contrary holding would leave the
bankruptey system dangerously open to
manipulation. This is partieularly true in
a Chapter 7, where a debtor has no right
to dismiss their case, but where this re-
quirement could be easily bypassed simply
through the convenient “Ioss” of the “un-
signed” petition by the debtor’s attorney.
Additionally, as it regards the manipu-

example, in In re Lagniappe Fnn of Nush-
ville, the bankruptey court held that it was
not deprived of jurisdiction where, in di-
rect vielation of Bankruptcy Rule 1005,
there existed a defect in the caption of a
bankruptey petition. 50 B.R. 47 (Bankr.
M.D.Penn.1985). Likewise, a debtor's fail-
ure to set forth in their petition the Chap-
ter of the Code under whick they are
seeking relief is not a jurisdictional defect.
Mullis v. United States Bankr.Ct. for the
Dist. of Nev, 828 F.2d 1385, 1389 (9th
Cir.1987).

[10] Cumulatively then, these decisions
demonstrate that a procedural violation of
a Bankruptey Rule, let alone an adminis-
trative protocol, even when involving a
document’s verification, is alone an insuffi-
cient basis for granting a motion to dismiss
for lack of jurisdiction. In ve Aspen
Healthcare, Inc, 265 B.R. 442, 447
(N.D.Cal.2001), citing Fitzsimmons v. Nol-
den, 920 F.2d 1468, 1472 (9th Cir.1990).
This just makes sense. First, rules of
procedure are promulgated by the courts,
and thus it would be a rather odd sitnation
if a court were deprived of jurisdiction
solely because of a party’s violation of the
court’s own rules. In a similar way, the
remedy of dismissal for the failure to phys-
ically sign a petition leads to a rather
anomalous outcome: a debtor’s ability to
obtain relief from this Court would be
dependent upon an event taking place,
whose occurrence will never become 2 part
of the record in the case.

lation of the bankruptey proeess, it is ob-
served that for eriminal violations of the
Bankruptcy Code, a debtor is defined as
that “concerning whom a petition is filed
under title 11.” 18 US.C. § 151. Thus,
carrying the UST's position to its logical
conclusion,—that an unverified petition is
not. a legally effective petition, thereby de-
priving a court of jurisdiction—a person
who never signs their petition could viably
argue that they are not a debtor for pur-
poses of the commission of a bankruptcy
crime, Clearly, neither of these results
could have been the intent of the Congress
of the United States when it conferred
Title 1% jurisdiction to the bankruptey
courts and the district courts.

For all these reasons then, this Court
cannot accept the UST’s position that the
lack of debtor’s signature on a petition,
whether filed by paper or electronically,
deprives this Court of jurisdiction over the
case. The only two cases cited to by the
UST as support for its position do not
contradict this position: In re Wenk, 296
B.R. 719 (BankrE.D.Va.2002); Briggs v.
LaBarge (In re Phillips), 317 B.R. 518
(8th Cir. BAP 2004). While both these
eases involved an attorney filing a petition
without a debtor’s proper signature, the
issue before the courts was not one of
Jjurisdietion, but rather the appropriate-
ness of sanctions. Moreaver, a reading of
these cases shows that although sanctions
were imposed, jurisdiction seems to have
been assumed.
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In reaching the conclusions found here-
in, the Court has considered all of the
evidence, exhibits and arguments of coun-
sel, regardless of whether or not they are
specifically referred to in this Opinion,

Accordingly, it is

ORDERED that the Motion of the Unit-
ed States Trustee to Dismiss, be, and is
hereby, DENIED.

In re Kevin/Adrienne KOLIBA,
Debtors.

No. 05-74612.

United States Bankruptey Court,
N.D. Ohio.

Jan. 20, 2006.

Background: United States Trustee
(UST) filed motion for disgorgement of
fees by debtors’ attorney, based on attor-
ney’s violation of protocol governing the
electronic filing of bankruptey petitions by
failing to maintain signed copy of petition
in her files.

Holding: The Bankruptey Court, Richard
L. Speer, J, held that disgorgement of
fees was not appropriate sanction for at-
torney’s good faith violation of protocol,
that had not resulted in any damage to her
debtor-clients.

Motion denied.

1. Bankruptcy &=3204
Bankruptey courts have authority te

review all professional fees paid to debtor’s
attorney. 11 U.S.C.A §§ 329(a), 330.

2. Bankruptey &=2187

Inherent in bankruptcy court’s au-
thority to review all professional fees paid
to debtor’s attorney is power to issue sanc-
tions, including disgorgement of fees, when
attorney fails to satisfy requirements of
the Bankruptey Code and Rules.

3. Attorney and Client ¢=14, 32(4)

Attorneys are officers of the court as
well as professionals, and as officers of
court, they are held to high standard re-
garding their knowledge of court rules and
administrative procedures.

4. Bankruptey ¢2187

In absence of very extenuating cir-
cumstances, attorney may not plead igno-
rance of procedural rules as a defense in
proceeding to sanction him for violating
such rules.

5. Bankruptey ¢=2187

Attorney who fails to comply with
court’s procedural requirements may be
subjeet to sanctions.

6. Bankruptcy &=2187

Disgorgement of fees is extreme sanc-
tion, and should generally be imposed on
attorney by bankruptcy court only when
attorney violates those specifie provisions
of the Bankruptcy Code and Rules which
directly govern attorney’s duties, responsi-
bilities and qualifications as professional
before the court. 11 U.S.C.A. §§ 327-331;
Fed.Rules Bankr.Proc.Rules 2016, 2017, 11
US.CA.

7. Bankruptey €=2187

‘When bankruptcy court metes out a
sanction, it must do so with restraint and
diseretion, and the sanction levied must be
commensirate with egregiousness of con-
duet.
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Ms. SANCHEZ. Thank you for your testimony.
Ms. Powers?

TESTIMONY OF MARY POWERS, ESQUIRE, FORMER UNITED
STATES TRUSTEE PROGRAM TRIAL ATTORNEY, AMHERST, NY

Ms. POwWERS. Thank you for the opportunity to speak today.

Quite frankly, it was a difficult decision for me to come here
today. On the one hand, I believe the United States Trustee’s of-
fices are filled with intelligent, hardworking individuals who care
about the mission of the United States Trustee, working to promote
the integrity and efficiency of the bankruptcy system. Many of
these people are sittin here today.

On the other hand, it was my distinct feeling, based on my over
4 years employment there, that the policies and the practices of the
United States Trustee were moving farther away from its mission
to the integrity of the system. I felt that it was going to be less and
less about justice, and, at some levels, actually served as an im-
pediment.

It is that experience that brings me here to testify today. My
written testimony speaks for itself. Buffalo, in western New York,
is a community where economic hardship is a reality and has been
so for a number of years, most of my life, actually.

Buffalo was recently cited as the second poorest city in America.
Clearly, abusive bankruptcy filings were not prevalent. The major-
ity of cases where inquiries had been made on our part, in an effort
to stem any tide of abuse, there would be notable mitigating fac-
tors.

The United States Trustee Program had implemented a report-
ing system. They called Significant Accomplishment Systems. They
called it SARS. It was sort of like a report card, a quarterly report
card. And once I started to do that report card every quarter, it be-
came even more apparent, because it confirmed the obvious, that
western New Yorkers were down on their luck. Entry after entry
noted job loss, loss of medical benefits and often marital dissolu-
tion. But, unfortunately, that reality didn’t seem acceptable in the
climate of the current office of the United States Trustee.

The belief was that you must not be looking hard enough if you
don’t find cases of abuse, and I recount two personal examples in
my testimony, ones that, in my career, may seem minor, but they
did really strike home.

The first is when then director Larry Friedman came to town
and he pulled one of our inquiry files. It was that of a retired
teacher and his wife, and Mr. Friedman immediately asked where
the boat was. We weren’t sure what he meant. He said, “Well, all
retired teachers have boats.”

I stated I wasn’t personally aware of the connection between re-
tired teachers and boats, but at his direction, we did a detailed doc-
ument request for his review. And we conducted a review, and he
flew back into town to conduct an examination of the debtors.

Mr. Friedman found no intentional ommission of assets. The case
was eventually converted to a 13, which would have happened any-
way. That is what we had targeted it for.



94

Now, Buffalo is a small community. Lawyers cooperate with one
another and results can be achieved without putting all parties
through these rigorous hoops.

We understood that, sadly, the view from the top was that the
debtors and their attorneys were to be looked at as the opposition,
and that simply was not the case, at lease not in Buffalo, New
York. And, unfortunately, the emphasis on the numbers only be-
came worse after the passage of the new law.

I left when I realized that independent judgment was not valued
or sought after in the program.

I recount the example of the United States Trustee in Region 2
inquiring about a garden variety case, one that wasn’t abusive in
any way. I immediately thought we must have missed something—
but it reinforced my belief that it was all about the numbers, and
about micromanaging and bureaucracy was only getting worse.

It was hard for me to believe that someone at that level would
not have something more important on her plate than that.

And I felt, when I realized my personal credibility and my integ-
rity was at risk and one well-respected attorney told me that the
U.S. Trustee had become a known as the “useless Trustee’s office.”

On a personal level, I also couldn’t imagine spending the rest of
my career looking at telephone bills and determining if “grandma”
was part of the household, especially when those endeavors meant
very little in terms of monetary returns to individual creditors.

It just seems to me, and the reason I am here today, is that the
talent and dedication of the staff that I was lucky enough to work
with in Buffalo, and that the people that I met from all around the
country could be used to serve the system of justice in a much more
effective manner.

[The prepared statement of Ms. Powers follows:]

PREPARED STATEMENT OF MARY POWERS

My name is Mary Powers and I am an attorney who for the majority of my twenty
year legal career practiced bankruptcy law. I was fortunate to begin my career as
confidential law clerk to the Honorable Beryl E. McGuire, Chief Judge for the
United States Bankruptcy Court for the Western District of New York. After that
I worked for two well respected Buffalo law firms, representing debtors, creditors
and creditor committees in a variety of bankruptcy matters. In 2002, I applied for
the position of Trial Attorney in the Buffalo office of the United States Trustee
(“UST”). At that time, I was very happy at my law firm, received challenging work,
was well compensated and, above all, was respected by my colleagues just as I re-
spected them for their integrity and dedication to their clients. There was only one
legal position which would have prompted me to leave this wonderful working envi-
ronment and that was a position with the Department of Justice’s United States
Trustee’s Office. I felt my background was ideal, but more importantly, I felt that
it would be an honor and a privilege to serve the Department of Justice in its mis-
sion to promote the integrity and efficiency of the bankruptcy system. It was a
chance, for the lack of a better phrase to “wear the white hat”. I felt very fortunate
to have been offered the position. Over time, it became clear to me however, that
what I was doing had very little to do with “justice” and, as such, my personal pas-
sion and enthusiasm slowly eroded. In February 2007, not wanting to spend the re-
mainder of my career doing something that I had trouble believing in, I resigned.
I have never once regretted that decision.

Upon my arrival, I came to understand more clearly what was meant by “civil
enforcement “and that the UST was now considered a litigating component of the
Department of Justice. I had enough experience at that time to realize that the Buf-
falo office did not have the resources to be a true “litigating force”, but I was opti-
mistic that I could still make a difference, elevating the level of practice and pro-
tecting both debtors and creditors. During my years, little focus or training empha-
sized creditor abuse. I quickly came to understand that ferreting out abuse by debt-
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ors was of primary importance. I screened numerous filings. Through inquiries of
debtors and their attorneys, I confirmed what I could have intuitively guessed from
being a Buffalo and Western New York native. The majority of filings were not abu-
sive. Buffalo’s poor economy caused loss of jobs, loss of medical benefits and often
marital dissolution, due in large part to financial setbacks. These factors were at
the heart of the vast majority of filings. This became very apparent when the UST
implemented a reporting system (one of many) known as SARS (“Significant Accom-
plishments Reporting System”). Every action taken by staff was to be documented
in this system. Every entry where no action was taken referred to a “mitigating fac-
tor” which obviated the need for any action. “Cancer”, “job loss”, “divorce” were
noted frequently, demonstrating what I knew to be the case: that Western New
Yorkers were down on their luck. When an abusive filing was found, dismissal or
conversion to Chapter 13, was pursued with vigor, but always understanding that
the judges in the Buffalo Bankruptcy Court were very aware of the harsh economic
realities in Western New York and gave debtors every consideration. Initially it
never occurred to me that those in Washington and New York would not trust the
assessments of seasoned lawyers, those hired by them for their expertise and experi-
ence. I thought it was common sense and easily understood that regions and indi-
vidual districts differed significantly in their bankruptcy demographics. I learned
later that I was quite naive in that belief.

I became aware that the debtor abuse “numbers” for the Buffalo office were low
and that offices that had low numbers were perceived as not looking hard enough
to find abuse. This became very apparent when then Director Lawrence Friedman
on a visit to the Buffalo office pulled one of our “inquiry” files and concluded on its
face that a debtor examination should take place and he would “show us how it was
done”. He told us that as the debtor was a retired teacher it was likely he had a
boat, although none was listed. I was not familiar with the link between retiring
teachers and boats, but I assured him I would investigate and do a detailed docu-
ment request for his review prior to his return to conduct the examination of the
debtors. Our independent investigation revealed no intentional omission of assets on
the debtors’ schedules. The examination done by Mr. Friedman also revealed noth-
ing. The debtors were sincere and honest and nothing warranted the dismissal of
their case. The case was flagged by our office for one more appropriately in Chapter
13 which is my recollection of what ultimately happened in the case. I feel certain
that this result, as had occurred with other similar cases, would have occurred with-
out the burdensome document requests and a lengthy examination of the debtors.
Buffalo is a small community of bankruptcy practitioners and my experience led me
to know that for many cases aggressive pursuit was unnecessary to achieve the
same result. Unfortunately, as we did not conduct as many unnecessary examina-
tions as other districts , we appeared less aggressive. Again, I felt that we under-
stood the practice in our district best and there was no need to put the debtors and
their attorneys through unnecessarily burdensome “hoops” if the same result could
be achieved in a more timely and cost efficient manner for all involved. I felt that
treatment of attorneys and debtors in that manner raised our credibility with the
bench and bar, fostered cooperation and promoted a much more efficacious system.
Unfortunately, the opinions of those in the “trenches” in the individual offices
seemed to matter very little. Although, the same information could be easily ob-
tained at a meeting of creditors, we would have gotten more “credit” from the pow-
ers that be had we engaged in costly examinations and document requests. Our
“SARS” report, a seeming “report card”, certainly wasn’t impressive to those who
measured success in terms of dismissals and conversions only. Unfortunately, we
could not manufacture “abuse” where little existed. Even when we did obtain a con-
version to Chapter 13 and the total amount of unsecured debt deemed nondischarge-
able was entered as the result, in truth, most of that debt would be ultimately dis-
charged because the majority of Chapter 13 payment plans were of a very low per-
centage. If the case was dismissed, it was likely very little of that debt was collect-
ible either. We understood however, that it was partially these numbers that the
Office of the United States Trustee relied upon to justify its existence and dem-
onstrate success. Feeding the SARs machine at times seemed as important as prac-
ticing meaningful law.

The lack of autonomy and inability to exercise discretion as well as the pressures
to produce “numbers” was exacerbated after the passage of BAPCPA in October of
2005. Admittedly, the UST was forced to comply with a new law everyone was
struggling to understand and certainly there would and should be uniformity in
policies regarding application, but again the same pressures to produce presumed
abuse under the “means test” was paramount. I remember one pivotal moment for
me after the passage of the new bill. I, through the Assistant UST in the office,
learned that the US Trustee in the region asked about a specific case. My first



96

thought was that despite a multi-level screening process, something big must have
been missed. When I reviewed the filing, I realized that the case wasn’t flagged be-
cause the debtor was only slightly over the median and had a blended family with
six children and all the legitimate expenses that accompany a family of that size.
You didn’t need the means test to figure that out. Common sense and living in the
real world would have sufficed. More importantly, I was incredulous that someone
at the level of a UST would not have something more important on her plate than
this insignificant case from Buffalo. It was clear that “babysitting” was the order
of the day and that the most important focus of the UST was accounting for “debtor
abuse” and raising the numbers for statistical purposes. It was that day when I
knew I could not spend the rest of my career in a micromanaging bureaucracy. [
also knew that the satisfaction that would arise from pouring over cell phone bills
and determining if “grandma” was part of the household would be nonexistent, espe-
cially when ultimately it would make very little monetary difference to creditors. As
one well respected Buffalo attorney told me, the UST had come to be known as the
“useless Trustee’s office”, not a flattering nickname, but one I sadly understood.

The most unfortunate aspect of this to me was that the Office of the United States
Trustee employed many intelligent, hard working individuals all over the country,
many of whom I was fortunate to work with and to meet. Those individuals pro-
duced many wonderful initiatives over the years. Many of them expressed frustra-
tions similar to those I have expressed, but obviously only one who left government
employment would feel free to speak. In closing, it is my belief that the mission of
the Office of the United States Trustee is admirable however, the current execution
of the mission is flawed, an impediment to the functioning of the system and does
very little to promote the integrity of the system.

Ms. SANCHEZ. Thank you, Ms. Powers, for your testimony.
At this time, I would invite Judge Wedoff.

TESTIMONY OF THE HONORABLE EUGENE R. WEDOFF, JUDGE,
UNITED STATES BANKRUPTCY COURT, NORTHERN DIS-
TRICT OF ILLINOIS, CHICAGO, IL

Judge WEDOFF. I appreciate the opportunity to be here for the
purpose of offering a different perspective on the U.S. Trustee Pro-
gram.

I understand the question the Committee wants to ask is wheth-
er the program has been administering the bankruptcy system in
an over-aggressive manner, like an attack dog, or whether it has
been safeguarding the integrity of the bankruptcy system, like a
watch dog.

I have been a bankruptcy judge for 20 years. I have been on a
number of organizations actively that work to support the bank-
ruptcy system and I have presided over big cases, like the United
Airlines case. But the reason that I want to talk to the Committee
today is because of the experience I have had from my appointment
to the Advisory Committee on Bankruptcy Rules.

When, what I will call BAPCPA, the Bankruptcy Abuse Preven-
tion and Consumer Protection Act of 2005, was enacted, there were
6 months—180 days to enact a whole host of new rules and forms
to implement BAPCPA, and one of the most difficult tasks was to
implement the new means tests that were created to establish
abuse in chapter 7 cases.

I was appointed, as a new Member of the Committee, to a three-
member working group to devise a means test form, to draft one
for the Committee. The other members of that working group were
Eric Frank, who is now a bankruptcy judge in Philadelphia, but he
was then a longstanding consumer debtor attorney, and Mark
Redmiles, who was then the enforcement coordinator for the U.S.
Trustee Program.



97

The three of us, over that 6-month period, spent literally hun-
dreds of hours drafting, debating, revising means test forms, not
just for chapter 7, but for chapter 13 and chapter 11, as well. The
work was necessarily complex, because the statute is complex.

Our chapter 7 means test form, as you mentioned, Madam Chair-
woman, has 57 different lines over six pages, not because we want-
ed to make it complex, but because the law required that.

Obviously, over that period of time, Mark, Eric and I got to know
one another really well, and what I want to convey to the Sub-
committee today is the very firm impression I have that Mark
Redmiles and the U.S. Trustee Program, throughout this process,
not just with the means test, all of the considerations of the rules
committee, were not out to attack debtors.

To the contrary, the impression I had throughout this process
was that they were working with integrity and fairness, to read the
statute properly and come up with a workable result.

Now, in my written testimony, I focused on two concrete exam-
ples that I thought would illustrate the approach of the U.S. Trust-
ee Program in the rulemaking process. Both of them involve the
implementation of the needs test and the needs test form, and they
both have the potential to impose significantly greater burdens on
debtors than the ones that we actually adopted.

The first of these has to do with the safe harbor of section
707(b)(7) of the bankruptcy code. This makes it impossible for any
means test presumption to be asserted against a debtor who has
below median income and the impact of that is that the debtor’s
income alone immunizes the debtor from the means test.

However, there is statutory language suggesting that a debtor
might have to complete all of the calculations of the means test in
order to comply with the reporting requirement and, in fact, some
of the creditor organizations that promoted BAPCPA argued to the
rules committee that regardless of income level, a debtor had to
complete the entire form.

It would make a huge difference if the debtor can complete only
the income portion, 14 lines, less than a page and a half. If they
have to complete the entire form, six pages, 57 lines.

The U.S. Trustee Program from the beginning rejected the view-
point of the creditor industry and asserted that the proper reading
allowed only partial completion of the form by low income debtors.

The second point that I brought out has to do with the local
housing standards, local standards of the IRS. These are used to
determine debtors’ deductions in the mean test for housing and
transportation.

There is a number given by the IRS. The statute directs that the
debtor’s deduction for housing and transportation shall be the num-
ber set forth in the IRS local standards. Again, the creditor indus-
try read the statute differently. They said that the numbers that
the IRS published were only half.

Under that view, the debtor would have to list mortgage, rent,
utilities, insurance, all of those items separately on the form and
then compare them to the IRS numbers. Again, the U.S. Trustee
Program took the position that the shorter version, the IRS num-
ber, would be appropriate.



98

What is the bottom line? In all of these—in most of these and
other instances, the U.S. Trustee Program had the opportunity,
had it chosen, to essentially attack debtors—the title of this hear-
ing. They declined to—Instead they acted with integrity, with fair-
ness, and they helped us produce a workable result.

I was grateful to Mark, grateful to the U.S. Trustee Program,
and, I have to say, heartened to learn in August that Mark
Redmiles was named deputy director of the U.S. Trustee Program.
I think he is taking that position in a very positive direction.

[The prepared statement of Judge Wedoff follows:]
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Madam Chairman Sénchez, Ranking Member Cannon, and Members of the
Subcommiittee, thank you for inviting me to testify before you today on the question of
how the United States Trustee Program has been exercising its responsibility to
administer our bankruptey system: specifically, whether it has been acting in an
overaggressive fashion—like an attack dog—rather than as a protector of the system’s
integrity—like a guard dog.

My name is Tlugene Wedoff, and T hope that T can bring to the Subcommittee a
useful important perspective on this question, a perspective drawn from working
closely wilh the Uniled States Truslee Program.

I have been a bankrupley judge for 20 years, and have been an aclive member
of several organizations dedicated to advancing the effectivencss and fairness of the
bankrupley syslem, including the American Bankrupley Institule and the National
Conlerence of Bankrupley Judges—both of which I currenlly serve as Scerclary—the
American College of Bankruptey, and the National Bankruptey Conference. 1 have
had the duty of presiding over the bankruptey cases of United Air Lines and its related
corporations, and I have previously testified before the Subcommittee on Commercial
and Administrative Taw during its consideration of a predecessor of the Bankruptey
Abuse Prevention and Consumer Protection Act of 2005—which T refer to as
BAPCPA. But the perspective that I want to offer to the Subcommittee today comes
from my appointment to the Adw'sory Committee on Bankruptcy Rules in 2004, just
before the passage of BAPCPA.

As the members of the Subcommittee are aware, BAPCPA made substantial
changes in bankrupley praclice—particularly in consumer bankrupley praclico—and
these changes required a host of new and amended rules and [orms for their
implementalion. One [undamenltal change made by BAPCPA was a limilalion on lhe
right ol deblors Lo oblain a “[rosh start” discharge under Chapler 7 of the Bankrupley
Code (Tille 11, U.S.C.), [recing their [ulure income [rom the claims of creditors. The
limitation I refer to is the new presumption of abuse, added to § 707(b) of the Code.
This presumption of abuse—generally referred to as “the means test”—arises under
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§ 707(b)(2)(A) if the debtor’s income, less allowed deductions for living expenses and
specified debt payments, exceeds defined amounts. Section 707(b){(2)(C), in turn,
specifically requires Chapter 7 debtors to file “a statement of . . . the calculations that
determine whether a presumption of abuse arises.” BAPCPA emphasized the
importance of this “means test statement” by amending § 2075 of Title 28—the
provision that authorizes the Supreme Court to prescribe bankruptey rules and
forms—to provide: “The bankruptey rules promulgated under this section shall
prescribe a form for the statement required under section 707(b)(2)(C) .. ..” Thus,
BAPCPA mandaled crealion of a means Lesl [orm.

Ordinarily, from initial conception to adoption, the process of creating
bankruptey rules under § 2075 Lakes al least three years, and new [orms al least two
years, Lo allow lime [or publicalion, public commenl, and review of comments by the
Advisory Commillce on which 1 serve, the Slanding Commillee on Rules of Praclice
and Procedure of the Judicial Conference of the United States, and by the Judicial
Conference itself. However, BAPCPA became effective 180 days after its enactment
in April of 2003, and so there was a need for a vastly accelerated process of rules and
form creation,

Tn this process, T was assigned to a working group of three persons to create a
draft means test form that the Advisory Conmittee could consider.  The other two
members of the working group were Tiric T'rank—now himself' a bankruptey judge in
Philadelphia, but then an attorney in private practice with an extensive career in
represenling consumer deblors—and Mark Redmiles, then the Nalional Civil
Fnforcement Coordinator of the Executive Office for U.S. Trustees (the TOQUST).
Between April and October, 2005, when BAPCPA went into effect, the three of us
spenl hundreds ol hours crealing, revising, and debaling the conlenl of a means lesl
form. A quick counl of my email inbox [rom thal period reflects 128 messages (rom
Mark Redmiles alone on the subjecl. What emerged [rom our work logether was a scl
of three forms, one for Chapter 7 of the Code, one for Chapter 11, and onc for
Chapler 13, designed Lo reporl informalion related o Lhe means Lest thal would be
relevant in those chaplers. The Chapler 7 form scl oul 57 lines of detailed reporling
requirements on six pages of text. On October 3, our work, as promulgated by the
Judicial Conference, became Official Bankruptey Forms 22A, B, and C, available just
in time for BAPCPA’s effective date.

Throughout the process of creating these forms, it was never my impression
that Mr. Redmiles and the EOUST saw their role as one of attacking debtors or making
the process of obtaining bankruptey relief more difficult than BAPCPA requires. To
the contrary, Mr. Redmiles operated with integrity and fairness, giving each of the
many issues that arose his independent judgment as to the best way of implementing
the requirements of BAPCPA. His work was completely supported by the EQUST’s
scnior leadership, including its then acling director, Clll While, who is Leslilying here
Loday.

To illustrate the basis (or this conclusion, T wanl Lo ask your indulgence Lo
discuss lwo importanl delails of the means Lesl: a sale harbor [or below-median income
debtors and cxpense deductions for housing and transportation. 1 point to these details
because they raised questions that BAPCPA does not clearly answer, and as to which
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Mr. Redmiles and the EOUST took positions that made the means test forms easier for
debtors to use, despite reasonable arguments to the contrary.

The safe harbor. Section 707(b)(7) of the Code, added by BAPCPA, provides,
in effect, that only debtors with above-median incorne can be subject to a means test
presumption of abuse. Tlowey er, it accomplishes this result in what might be seen as a
roundabout way: if a debtor’s income is equal to or below the median, § 707(b) denies
all standing to assert the presumption. Specifically, for those whose income doeq not
exceed Lthe median, no one—mnol judges, U.S. lruslees or bankrupley administrators,
casc Lruslees or any other parly in inleresl—is allowed Lo file a molion under
§ 707(b)(2), the paragraph that sets out the means test presumption. But creating the
salc harbor [rom the means Lost deduction in this indircel way, by denying standing,
lelt a question [or the means test forms. Like the proverbial question aboul whethoer a
tree [alling in the forest makes a noisc il no onc is there Lo hear i, the question for the
means test form was whether a presumption of abuse can arise if no one is able to
assert it.

The answer to this question had a huge impact for below-median income
debtors. Section 707(b)(2){C}, as I noted earlier, requires Chapter 7 debtors to file “a
stdtement of . .. the calculations that determine whether a presumption of abuse
arises.” In ()rdel to show that their income does not exceed the applicable median, a
debtor has to complete a maximum of 14 lines—Tless than a page and a half of the form.
If that showing of below-median income conclusively establishes that a presumption of
abuse does nol arise, then the deblor would nat have 1o complete the remaining [our
and a half pages of detdﬂed deductions for living expenses and debt payments.
However, if there can be a presumption of abuse even though no one can assert it, then
every deblor, regardless ol income level, would have Lo complele the enlire lorm. This
laltér view has been advocated by major credilor groups thal supported BAPC PA Ina
comment submilled Lo the Rules Commillee on Fcbruary 15, 2007 (06-BK-055), The
American Bankers Association, the American Financial bcrwcos Association, Amcrica's
Communily Bankers, the Consumer Bankers Associalion, The Financial Services
Roundlable, and the Independent Communily Bankers of America advocaled that
“Form 22A [should] require all debtors to provide the need-based calculations,”
because the § 7T07(b)(7) safe harbor “contains no exemption from the requirement that
the needs-based calculation be completed.”

T'rom the beginning of the process of adopting the means test forms, the
EOUST took the contrary position—that if a plesunlptlon cannot be asserted it
effectively does not arise—thus allowing lower income debtors to avoid substantial
additional collection and reporting of expense and debt payment data. The TOUST
adhered to this position despite (l’ltl(‘dl comments from the credit industry. The forms
that went into effect in Qctober 2005 and those in effect now, direct debtors not to
complele the balanee of the form il their income does nol cxoccd the median.

Housing and lransportation deductions. For deblors whose income does
exceed the minimum, the seeond queslion arose, involving the deblor’s expenses [or
housing and ransportalion. BAPCPA crcaled Lhis question in § 707(b)(2)(A)ii)(1) of
the Code, which provides that onc part of a debtor’s deductible cxpenses shall be “the
debtor’s applicable monthly expense amounts specified under the . . . Local Standards
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.issued by the Internal Revenue Service.” The Local Standards that the statute
refers to are published on the TRS’s website, and they include various amounts for
housing and transportation, depending on the debtors’ family size and county of
residence (for the housing deduction) and number of vel ricles leased or pLJI‘(‘}Id%‘d (for
the transportation deduction). The question arises because, in applying its Tocal
Standards in the collection of delinquent taxes, the TRS uses the Tocal Standard
amounts as caps on taxpayers’ actual expenses. Thus, in determining how much
income is available for tax payments, the IRS requires taxpayers to establish exactly
whal expenses Lthey incur [or housing and transportation, and allows a deduction either
in thal amount or the applicable Local Standard amount, whichever is less. However,
because § 707(b){2)(A)ii)(I) provides that the debtor’s monthly expenses “shall be” the
amounls specilied under the Local Standards, the stalule appears Lo adopl the Local
Standards as allowances, nol caps. So read, BAPCPA dircels deblors in bankrupley Lo
claim deductions in the Local Standard amounts withoul having lo show Lhat their
actual expenses meet or exceed those amounts.

In general, our working group attempted to implement a policy that the
Advisory Committee applies to all of its work: avoid resolving ambiguous statutory
provisions in rules or forms and instead preserve such questlons for resolution b\ the
courts. TTowever, with the means test forms, this policy could not always be put into
effect. Tor example, with the safe harbor issue noted above, there was a need to
instruct below-median income debtors either to complete the deduction portions of
the form or not complete them. So here, the forms needed either to direct debtors to
ilemize Lheir actual housing and Lransporlalion expenses (renl or morlgage paymentls,
insurance, maintenance, utilities, taxes, fuel, public transportation costs, ete.) so that
these amounts could be compared to the Local Standards, or else to omit such
reporling requirements, with the Local Standard amounls always used Lo delermine
the appropriale deductions. Again, [rom the beginning of our work, Mark Redmiles
and the EOUST read he statule in the manner casier [or deblors Lo comply wilh, and
in a manncr that gave some debtors a larger deduction. Again, creditor interests that
had supported BAPCPA disagroed, as rellecled in Comment 06-BK-035, which I
reforred Lo carlier, and a separale commenl, O6-BK-051, submilled on behall of the
Financial Services Roundtable, each of which argued for Local Standard deductions no
greater than a debtor’s actual expenses. The Advisory Commiittee and the Judicial
Conference adopted the position supported by the EOUST, and that is the position
adopted by the means test forms currently in place.

Conclusion. To conclude my testimony today, let me put my observations in
the blunt language of the title of this hedring The process of developing the means
test forms pronded a clear opportunity to “attack”™ debtors with what T believe would
have been substantially greater reporting requirements than those now in the means
test forms. The United States Trustee Program did not mount this attack. To the
conlrary, the program look principled and independent conlrary posilions. Mark
Redmiles, in particular, worked constructively and crcalively with Eric Frank and me
Lo read BAPCPA [airly and devise forms thal would—to the extenl of our ability—both
honor its language and produce workable results. T came away [rom the procoss wilh
greal respeel bolh for Mark—and the work of the EOUST gencrally—in assisting Lhe
Advisory Committec on Bankruptey Rules.
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As a postseript, I was pleased to learn that in August of this year, Mark
Redmiles was appointed to the position of Deputy Director of the FOUST. Tam
confident that he is bringing to that position the same integrity and independent
thought that he brought to the Advisory Committee.

T would be happy to answer any questions about this testimony.
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Ms. SANCHEZ. Thank you very much for your testimony.
The bell is ringing to vote. In the absence of anybody telling me
that we have votes shortly, we will proceed to Mr. Uyehara.

TESTIMONY OF PAUL M. UYEHARA, ESQUIRE, COMMUNITY
LEGAL SERVICES LANGUAGE ACCESS PROJECT, PHILADEL-
PHIA, PA

Mr. UYEHARA. Chairman Sanchez, Ranking Member Cannon,
Members of the Subcommittee, thank you for the opportunity to
testify today.

I would like to clarify for the record, as indicated in my written
testimony, that I am also testifying this afternoon as a member of
the National Association of Consumer Bankruptcy Attorneys,
whose members probably represent the bulk of the attorneys filing
consumer bankruptcy cases.

My written testimony details seven problems with U.S. Trustee
policies and practices, but really those problems, those seven prob-
lems, could be summarized by the failure of the Executive Office
for U.S. Trustees UST programs to act in a way that is fair, ration-
al and reasonable. In fact, it is doing things in an unfair, irrational
and unreasonable manner.

As a component of the justice department, the public has a right
to expect the executive office for U.S. Trustees to be fair. They are
opposed to bankruptcy fraud, no one will argue.

Rather than opposing fraud from debtors and creditors alike,
UST programs focus almost exclusively on looking for alleged debt-
or abuse, while making little effort to root out abuse by creditors
and their attorneys.

On a daily basis across the country, attorneys are filing bogus
claims on behalf of creditors. They are filing motions falsely claim-
ing homeowners are behind a mortgage payment, backed up, in
some cases, by pre-signed affidavits. Debtors are losing sleep,
money for attorney’s fees and their homes from fraud like this, but
the EOUST acts as if only debtor fraud is worth fighting.

We think fraud is fraud and fair is fair. We also think it unfair
for EOUST to have engaged in discrimination based on debtors’
ability to speak English, in violation of Executive Order 13166 and
DOJ policy. They are refusing to provide interpreters for debtors to
participate in mandatory meetings of creditors, telling debtors to
hire their own professional interpreters or do without, while facing
walls covered with FBI posters, warning of felony prosecutions for
misstatements.

EOUST has failed miserably for years in implementing reform.
The case just mentioned by Judge Cristol is one of the most egre-
gious examples, with EOUST attorneys having been dispatched
from Washington to Miami, vowing to fight for as long as it took
to have a Creole speaking debtor denied bankruptcy protection be-
cause EOUST created and manages a credit counseling system that
is poorly equipped to assist debtors that don’t speak English well.

EOUST practices have made filing bankruptcy more expensive,
more difficult and more traumatic than it already was for con-
sumers. They have to manage documents from debtors that exceed
requirements set by law and the rules, with no consideration of the
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costs and benefits and ignoring the relevancy of the documents in
a particular case.

One example of many in my written testimony, a single mother,
domestic violence survivor, with two kids, two little kids, no child
support, below median income, received a demand to produce proof
within 11 days of all of her credit card purchases, without any re-
striction in time for how far back the documents had to go.

Many routine demands by USTs are nothing more than anti-
debtor harassment. Pay stubs have been demanded of debtors who
filed papers saying that they were unemployed. One UST faulted
a debtor for listing herself as single, rather than divorced, when
asked her marital status and demanded that she amend her paper-
work.

A U.S. Trustee moved to dismiss a case after the debtor erro-
neously took a debtor education course instead of a credit coun-
seling course, even though she later took the credit counseling
course a day later than she was required to.

UST personnel are now being sent to routine meetings of credi-
tors run by panel trustees, apparently, to protect creditors’ inter-
ests, even though the creditors themselves generally do not waste
their time attending these meetings.

A UST attorney in Pennsylvania so harshly questioned an elderly
African-American debtor about her circumstances leading to bank-
ruptcy that she actually wet herself at the meeting.

Auditors are filing documents alleging material misstatements,
which neither will have no bearing on the case, other than cause
trouble for the debtor.

We brought these issues to the attention of the executive office
of the U.S. Trustees for years, with no results apparent beyond
delay and silence. Today, it is our hope that the U.S. Trustee Pro-
gram can be urged to move toward policies that are fair, reasonable
and rational.

Thank you.

[The prepared statement of Mr. Uyehara follows:]
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Chairwoman Sénchez, Ranking Member Cannon and Members of the Subcommittee, thank
you for the opportunity to appear before you today.

My name is Paul Uyehara and I am a senior attorney with Community Legal Services of
Philadelphia. 1 have handled consumer bankruptcy cases for the past fifteen years at CLS,
Philadelphia Legal Assistance and the Consumer Bankruptcy Assistance Project. Since 2000, Ihave
worked in the CLS Language Access Project, where I focus my work on advocacy for clients with
limited English proficiency (LEP), while maintaining a reduced bankruptcy caseload. Today I also
am testifying on behalf of the National Association of Consumer Bankruptcy Attorneys (NACBA).
NACBA'’s 2700 members represent a large proportion of the lawyers who file bankruptcy cases in
the United States Bankruptcy Courts.

My testimony is divided into two parts. Drawing upon the collective experience of
NACBA’s members, I first will detail the problems consumer lawyers have encountered with the
United States Trustee program. Secondly, I will discuss particular failings of the Executive Office

for US Trustees in addressing language-based discrimination in the bankruptcy system.

Making Bankruptey More Difficult and Costly for Consumer Debtors

For a number of years, NACBA has voiced concern about the direction of the United States
Trustee (“UST”) program under this administration. The program was intended to be a neutral
administrator and monitor of the bankruptcy system. Independent regional United States trustees
were modeled on the U.S. Attorney system, with the expectation that these appointees would
exercise independent judgment in carrying out their duties.

Unfortunately, developments in the United States Trustee program in recent years have
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mirrored those that occurred with respect to U.S. Attorneys. The program appears to have been
redirected to serve the political purposes of the administration, and of its close allies in the financial
services industry. Instead of focusing on making the bankruptcy system work better, it has expended
resources in ways that have increased the cost of bankruptcy and placed great burdens on fam.ilies
alteady stressed by job loss, medical problems, divorce, or often a combination of these.

Instead of acting as a neutral player in the system, the UST program has focused solely on
ferreting out alleged abuses by debtors, seeming to presume every debtor is dishonest, while doing
nothing about readily apparent abuses by creditors and their attorneys. It has touted as its greatest
achievements the amounts of debt it has prevented from being discharged, even though almost none
of that debt was rendered collectible as a result. And those U.S Trustees who have not been zealous
enough in carrying out the directives from Washington have been forced out or are not being
reappointed.

The principal results of the United States Trustees’ efforts have been to deny a financial fresh
start to families who desperately need it by further increasing the costs of bankruptcy and attempting
to make consumer bankruptcy a minefield of “gotcha” traps to trip up unsophisticated debtors,
especially those without lawyers. This has occurred through the numerous burdensome document
requests made of debtors, above and beyond the fifty to seventy pages of documents that must be
filed in every case. It has occurred through motions or demands for changes in filed documents
based on insignificant alleged defects or errors by debtors. It has occurred through aggressive and
wasteful questioning of debtors at creditors’ meetings. It has occurred through numerous trustee’s
motions to dismiss cases for minor alleged errors or defects.

And all of these actions have forced consumer bankruptcy lawyers to constantly look over
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their shoulders and spend inordinate amounts of time trying to prevent any possible entry of data that
might trigger UST action and cause much greater expense and delay in a case. For example, the six
page means test form, much more complicated than a Form 1040 tax return, can take hours to
complete. The attorney must calculate the income a debtor has received over the preceding six
months, and actual average monthly expenses for a variety of items. In most cases, the result is that
the debtor is hundreds or thousands of dollars under the threshold of disposable income that would
trigger a presumption of abuse. Rather than this cumbersome and unnecessary process, in cases
where the debtor is nowhere close to the amounts where it would make a difference, an attorney
ought to be able to make reasonable and defensible estimates of some of these figures without
necessarily looking at every utility bill, every paycheck, every medical bill, every telephone bill,
every charitable contribution, every school expense, and every other item that must be tabulated in
the means test. [f the results are a few dollars off, it is just not going to make any difference.

But many, probably most, attorneys feel they must go through all of these documents because
they are afraid of allegations of malfeasance that could be made by the United States trustee. As
discussed in my testimony below, some UST’s regularly request attorneys to provide documentation
far and above what the statute or the rules require, which could be used to make these kinds of
accusations, even if it makes no difference in the outcome of the case. And auditors employed by the
UST demand even more documents, which can result in publicly filed accusations that debtors have
made material misstatements, even if the alleged errors (which often are not even errors at all) would
make no difference in any outcome of the case. Naturally, requiring this extraordinary and
unnecessary degree of precision in preparing all of the papers raises costs dramatically. Along with

the already considerable additional paperwork required by the 2005 law, such requirements have
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made it impossible to handle bankruptcy for the modest fees, affordable to most financially troubled
families, that prevailed before 2005. And pro bono programs have also suffered, finding it much

harder to recruit volunteer attorneys willing to undertake the increased burdens and risks involved.

Burdensome Document Requests

Tt seems clear that United States trustees have been directed to make many more burdensome
document requests of debtors under the new law. Compliance with these requests, above and beyond
the numerous documents required in every case, can take hours of attorney time and even more time
for their clients who usually must gather the documents from a variety of places. The United States
trustee, to our knowledge, has done no cost/benefit analysis of these requests, which rarely turn up
information significant enough to affect the outcome of a case. Indeed, there is no indication that the
UST program has given any consideration at all to the burdens it imposes on a debtor when it takes
only 30 seconds for the UST to send a form document request.

Moreover, most of these requests have come before the meeting of creditors, where the
debtor can be questioned by the private trustee, and at which it would have become apparent that
they were inappropriate. In New York, for example, we have had reports that the UST has instructed
trustees to refuse to complete the processing of case for any above-median debtors if they do not
provide two years worth of tax returns and six months of paystubs, far more than the law requires,
and more than is necessary in most cases to determine whether any abuse could be alleged.

Here are a few examples of such requests:

= (California - Although the 72 and 75 year old debtors were in extremely poor health, the

UST demanded all credit card statements for four accounts, as well as all invoices, for 12
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months, and an explanation of “what happened to [all] the merchandise purchased with
the debts,” since the inception of any of the debts. (See Exhibit A)

= Pennsylvania - Numerous credit account documents were requested from an 84 year old
man, living only on social security and a pension annuity of $72 per month, with no
assets, seeking to discharge debts mostly incurred by his late wife.

= Connecticut - A disabled client was asked for all credit card statements for two years on
nine accounts, all applications for any kind of benefits and statements regarding benefits
for 12 month period, all insurance policies for a three year period, and numerous other
documents. (Exhibit B)

= New Jersey - A single mother, heating impaired survivor of domestic violence left with
two young children and no child support, a below median income debtor, was asked to
provide within 11 days “any and all documentation of credit card purchases” with no time
limitation on how far back this documentation should go.

»  Pennsylvania - A request for 12 months of credit card statements from an 80 year old
man who lives with his children and whose only income is social security.

= Minnesota - attorneys report that they receive a document request like this in every case
where the debtor is above median income. (Exhibit C)

= California - A debtor who was run over by a bus, was in a coma for 30 days, and lost his
job and his medical benefits, was asked for more documentation.

It is obvious that in many of these cases, the UST did not even bother to think, or check any

of the facts, before sending the letter requesting additional documentation. Instead, United States

trustee personnel at this time appear to be operating under a contrary directive to make the process as
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burdensome as possible in virtually each and every case. Why shouldn’t they, if they are under
pressure to send more of these letters and it takes so little time to add the debtor's name and case
number to a form letter?

In addition to all of these document requests by the United States trustees, private trustees in
some districts send similar burdensome document requests, and we believe they are encouraged to do
50 by the UST program. Attached is a letter (Exhibit D) sent to a couple where both were disabled,
and one was in a nursing home. Because the Director of the United States Trustee Program had
asked NACBA to report inappropriate conduct to the United States trustees, NACBA wrote to the
United States Trustee, who supervises this trustee, regarding the burdensomeness of such requests.
‘We recently received aresponse to our letter from the Director of the Executive Office of the United
States Trustees, in which he does not seem to find anything troubling about the contents of the
document request or about such document requests being sent routinely by trustees, although he did

offer to discuss the issue further.

Insignificant or Nonexistent Filing Defects

Another persistent problem is UST nitpicking about supposed defects in the papers, which
are usually not even mistakes. For example, we have had inquiries about paystubs for a debtor who
stated on her schedules she was unemployed, but in any event whose income was obviously so low
there could be no conceivable possibility of sufficient income to pay creditors. Other attorneys have
reported dealings with the UST about a paystub that supposedly was not filed (but was) for a debtor
with a biweekly gross income of $220. Another lawyer reported a UST demanding that a debtor who

had been divorced for 10 years state on her schedules that she was “divorced” rather than “single”
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when the question simply asks for “marital status”.

Similarly, the UST has aggressively sought dismissal of cases for such minor defects or for

minor issues with respect to the credit counseling requirements. Here are some reported examples:

Inre Ruckdaschel, 364 B.R. 724 (Bankr. D.Id. 2007) - The debtors received counseling 187
days before the petition and actually attempted a credit counseling plan, in which they paid
over $7,000 to creditors, as a result of the counseling. The petition would have been filed
within the 180 days but the husband debtor had been incarcerated and the filing was delayed
by prison mail The UST moved to dismiss and the case was dismissed.

In re Clippard, 365 B.R. 131 (W.D.Tenn. 2007) - A pro se debtor sought a deferral of her
credit counseling and obtained it after she filed her case. The bankruptey court found the
debtor had substantially complied with the requirement and denied the UST’s motion to
dismiss her case. The UST appealed the decision and succeeded in having the pro se debtor’s
case dismissed.

Inre Kernan, 358 B.R. 537 (Bankr.D.Conn. 2007) - The debtor contacted one of the credit
counseling agencies on the UST web site, but the counseling she obtained was not the correct
special pre-bankruptcy counseling. When she learned of this, she obtained the correct
briefing one day after her case was filed. Agreeing that these facts were accurate, the UST
nonetheless filed a motion to dismiss the case. The court denied the motion and found that

the motion was neither warranted nor mandated.

Wasteful and Redundant Attendance of UST Personnel at Creditors’ Meetings

Yet another problem is the newly frequent appearances of UST personnel at meetings of
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creditors, where a panel trustee is already present and capable of asking all necessary questions.
Although, by its very definition, the meeting is designed for creditors to ask any questions they have,
the UST seems to feel it must represent the interests of creditors even if they do not bother to attend.
And why should creditors show up if they have the U.S. Justice Department there to represent them?

Nonattorney UST “analysts” now regularly appear to ask questions, often misguided or
irrelevant, and there have been many instances of inappropriate comments or questioning by UST
personnel, for example, asking a wheelchair bound debtor, who was on social security disability -
“How do I know you are disabled?” Clients are brought to tears, and asked questions like “why they
don’t brown bag it” or why their expenses increase when they are working. A 69 year old woman
with five stents in her heart was asked if she had a note from her doctor, and why she was planning
to stop working. In one well-known Pennsylvania incident, a UST attorney grilled an elderly
African-American woman so mercilessly that she, humiliatingly, lost control of her bladder.

More than a few people who have observed the UST program have suggested to us that such
actions result from the fact that they are overstaffed, in light of the decreased number of bankruptcy
cases, and do not have enough to do, especially because they appear to have hired a large number of
new nonattorney “bankruptcy analysts’ in the last few years. As discussed below, we believe there is
alot the UST could be doing to police actions of creditors, but for the tasks they have chosen to take
on, which appear to focus only on debtors in consumer cases, there is undoubtedly validity in the

notion that if they have time to do all of the things they are doing they are indeed overstaffed.

Problems with Audits Under United States Trustee Supervision

There are numerous problems that have arisen in the audit program instituted by the UST to
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carry out the new audit provisions of the 2005 law. The auditors make burdensome document
requests in every case, with no apparent consideration of the costs to debtors to comply. They
sometimes accuse debtors, in public filings, of material misstatements when no misstatements have
been made, or when the alleged misstatement was not material because it could have had no impact
on the case. In some of these cases, the accusations are based on misunderstandings of bankruptcy
law. But there is no review by the UST before these public accusations are made. In fact, the UST
will not even disclose the directions it has given to auditors regarding what constitutes a material
misstatement.

Sometimes auditors seem to not only misunderstand the law, but assume their view of the law
is the only possible view. We have heard of a number of cases where auditors found material
misstatements because income on the means test form (a six month backward-looking average) did
not match the income on Schedule I (the current income). Debtors have been reported to have made
material misstatements based on auditors’ own misstatements of what was in the debtors’ schedules.

For example, an auditor in state of Washington claimed a material misstatement, based ona
differing interpretation of how to complete schedules. The UST demanded that the debtor amend the
schedules, even though it would have had no substantive impact on the case in any event, and even
filed a motion to compel the amendment. The court ruled that there was no need for the debtor to
amend.

In one audit of a debtor in Minnesota the debtors listed as assets: BUSINESS EQUIPMENT
INCLUDING COMPUTER, MONITOR, PRINTER, KEYBOARD, FAX, FLORAL SHOP
SUPPLIES, FLORAL SHOP LIVE INVENTORY, FLORAL SHOP EQUIPMENT IN DEBTORS'

POSSESSION. An audit found a material misstatement because these items were not listed on the
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line of the schedules for Inventory, but instead on the line for Machinery, fixtures, and supplies used
in business.

The important point for this Committee is that when the UST comes forward with some large
percentage of cases that supposedly had material misstatements, as they will undoubtedly do, perhaps
in seeking more funding, those numbers are meaningless because the process is so flawed. The real
question is in how many of those cases did the court dismiss the case or deny a discharge because of
the alleged material misstatement. From what we are hearing, in the vast majority of cases whete a
supposed material misstatement was found this has not happened because in fact there was no

misstatement or it was not really material.

Overly Aggressive Litigation Tactics

Another common problem is the filing by the UST of a motion to dismiss for abuse, which
requires many hours of work to defend, followed by the withdrawal of the motion at the last minute.
An example is desctibed in the attached letter from a Minnesota attorney who was required to devote
25 hours of uncompensated work to a motion filed against a single woman who worked full time as a
patient attendant and in addition worked part-time cleaning offices to make ends meet. (Exhibit E)
When the time for trial came, the motion was abruptly withdrawn.

In another Minnesota case involving a debtor couple in which the wife had had a major
stroke, greatly reducing their income, the UST argued that her prognosis was good and the case did
not present special circumstances because she might be able to return to work nine months later.

One more example of poor exercise of judgment by the UST in litigation strategy is

explained below.

10
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Failure to Police Abuses by Creditors and their Attorneys

NACBA has previously raised with this Committee the failure of the UST to do anything
about pervasive abuses by creditors and has complained to the UST about this failure for years.
Courts have found creditors regularly filing false proofs of claim, and even bogus affidavits in
connections with motions for relief from stay, types of fraud that have caused many families to lose
their homes. Our experience is that these abuses occur daily, and have occurred for years, with no
action by the UST program. Had debtors’ attorneys committed such actions even once, the UST
would undoubtedly have sought harsh sanctions.

We understand that the UST program is now saying it will begin taking action on some of
these problems, but what they will do remains to be seen. We hope that they will not just bring one
or two highly publicized cases for the sake of saying they are doing something. So far, they have
mainly participated in actions initiated by others, and in at least one case it appeared that they took
the side of the mortgage company that had committed the abuses. In In re Rivera, 369 B.R. 193
(Bankr.D.N.J. 2007) the court, on its own initiative, discovered massive filing of false documents by
alaw firm representing mortgage companies. A mortgage company appealed the bankruptcy court’s
order sanctioning it. Then, the UST, which had not initiated the case, entered into a stipulation,
apparently on orders from Washington, vacating “any and all injunctions” entered by the bankruptcy
court, even though the local UST had previously stated that injunctive relief was “a given” in the

case.

Language Access — Section 341 Meetings of Creditors
InMarch 2003, I filed a civil rights complaint against the UST in Philadelphia on behalf of a

11
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limited English proficient (LEP) debtor and the Consumer Bankruptcy Assistance Project after he
refused to provide the debtor with a Cambodian interpreter for her meeting of creditors (a copy of the
complaint is attached as Exhibit F). At that time, I had been surprised to learn it was the policy of
EOUST not to provide interpreters for LEP debtors, since that policy existed in violation of
Executive Order 13166, 65 Fed. Reg. 50121 (August 16, 2000), which requires federal agencies to
ensure that LEP persons have meaningful access to federal programs and services. Indeed, it became
apparent at that point that DOJ had erred in issuing its Departmental Plan Implementing Executive
Order 13166 by mischaracterizing EOUST as a management component which would rarely have
contact with LEP persons.

In response to the complaint, EOUST issued a Language Assistance Plan (Exhibit ) on
August 31, 2004 in which it acknowledged that it had been re-classified as a component which,
through the local UST offices, provided services and might interact with significant LEP
populations. The plan called for an LEP Pilot Project in seven UST offices, including the Southern
District of Florida and the Eastern District of Pennsylvania, each of which would implement a
language access plan, after which EOUST would review, revise and implement a plan nationally
starting in September 2006. By September 2007, EOUST was required to have filed a progress
report with the Civil Rights Division on the national implementation of the plan. The plan called for
UST’s to provide competent interpreters for LEP debtors at 341 meetings, to have language services
available in UST offices, and to translate important documents such as the bankruptcy information
sheets distributed to debtors at the meeting of creditors.

Although the plan is simple, seemingly easy to implement and contained generous deadlines,

EOUST has failed miserably in executing the plan. It is over a year behind in transitioning from the

12
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pilot program to the national one. It has not changed its published handbooks for trustees which
contain incorrect statements of policy on UST responsibility to provide language access. Six ofthe
seven pilot districts had no information readily available on their websites about the availability of
interpreters. There has been some backsliding in at least one pilot location — Miami — where the
UST isissuing notices to all debtors that it is not providing translation services, posted notices about
the pilot program were removed, and a private interpreter is attending meetings to hire himselfout to
Spanish speaking debtors. This continued state of affairs was been brought to the attention of
Clifford White personally in June at a meeting I attended together with NACBA national president
Henry J. Sommer.

EOUST is continuing to engage in national origin discrimination by placing LEP debtors ata
disadvantage in the bankruptcy system based upon their English language ability, despite the fact that
its pilot program long ago demonstrated such discrimination could be easily remedied. These
practices ate contrary to EO 13166, the DOJ Plan, and the EOUST plan and should be terminated
without further delay. In the absence of aggressive and good faith remediation by EOUST, Congress

should consider amendments to the law to impose standards on the bankruptcy system.

Language Access to Bankruptcy Counseling

EOUST has compounded its errors regarding treatment of LEP debtors in the past three years
as it created and supervised the system to provide pre-bankruptcy credit counseling and pre-discharge
debtor education courses mandated by bankruptcy reform legislation. It has not complied with the
requirements set by Congress in Sections 109 and 111 of the Bankruptcy Code. It failed to

thoroughly review agency qualifications, force providers to adhere strictly to applicable standards,

13
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ensure the counselors were qualified and trained, review materials and lesson plans for efficacy and,
as a result, it failed to ensure that adequate counseling would be made available to LEP debtors. It
appears to have done so consciously, ignoring complaints from consumer advocates and acting as if
it had learned nothing from its experience with the complaint regarding language access for meetings
of creditors. Most egregiously, EOUST has attacked debtors who were unable to obtain bankruptcy
counseling as a result of EOUST’s erroneous policy.

EQUST devised standards for approval of the non-profit credit counseling and financial
management agencies, including extremely detailed application, bonding and certification forms. It
reviewed the applications and approved a host of agencies to provide educational services to debtors.
Throughout the process, EOUST ignored the importance of language in the determining agency
qualifications to provide effective teaching to debtors. Despite the mandate that agencies have
qualified counselors and provide adequate counseling, it set no requirements for reporting the
language capacity of the staff, while it did ask detailed questions about the educational background,
certifications, experience and criminal record of each credit counselor. Financial management
agencies were required to certify compliance with the Americans with Disabilities Act, availability of
parking and public transportation access, building codes and insurance at all physical teaching
locations, but were not asked to certify compliance with federal language access standards.

The resulting system, as designed and managed by the EOUST, contained numerous
foreseeable language barriers to the bankruptcy education programs, because the approved agencies
had little or no language capacity, generally were not required to advertise what multi-lingual
capacity was available and had not translated required reading materials. For a long period of time,

EQUST did not release to the public what little information it had gathered about language capacity,

14
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leaving debtors and their lawyers to tediously contact agencies one by one till they found one that
could offer language appropriate services. Debtors without lawyers were faced with the additional
problem of having to gather this information from providers unable to converse with them in their
language. Lawyers who sought assistance from UST staff in overcoming language barriers created
by EOUST policy were offered no assistance but were guaranteed a fight if their clients failed to
strictly comply with the new counseling requirements. In violation of federal policy, UST staff and
counseling agencies often advised debtors and their lawyers to bring a relative or friend to provide
interpreting or translation help in order to complete the counseling sessions in English.

The net result of the mismanagement of the debtor education programs by EOUST is that
LEP debtors were faced with a federally sanctioned language barrier. This barrier can delay, restrict
or bar LEP debtors from filing bankruptcy or obtaining a discharge, and can subject them to reliance
upon others to participate in counseling or to the absurdity of sitting through classes which they
cannot comprehend and the dangers of debt management plans or other outcomes premised on faulty
understanding of financial information from the debtor or advice from the counselor.

These errors were brought to the attention of EOUST by consumer advocates as early as the
summer of 2005 before the counseling requirements went into effect, yet EOUST did nothing to
change course. In May 2006, my office and 36 other advocacy, consumer and ethnic organizations
including NACBA complained in writing to Director White about the problem and made specific
recommendations to correct it (Exhibit H). We received no response to the letter. In September
2006, I filed comments on EOUST’s proposed rule on application and approval procedutes for
counseling agencies which included detailed changes to ensure that the agencies complied with

federal language access policy (Exhibit I). I received no response to the comment and the rule has
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not been finalized.

During this period, I learned from a legal services colleague of the plight of Jean Raoul Petit-
Louis, a Creole speaking debtor in Miami whose lawyer was unable to find a single credit counseling
agency that could provide a pre-bankrupicy session in the one language he could comprehend. His
lawyer sought assistance from the UST, who had no useful suggestions and knew of no agency that
could provide counseling effectively. Left with no alternatives and needing to file a bankruptey
petition immediately to avoid his eviction, Mr. Petit-Louis’ lawyer filed the petition and noted on it
that her client could not find a counseling provider.

‘When the matter came before Bankruptey Judge Cristol, he quite rationally determined that
the debtor had to be permitted fo proceed without counseling since it was undisputed that no
counseling was accessible to him. Remarkably, the UST fought the judge’s decision as if the
integrity of the bankruptcy system depending on getting it overruled. Lawyers were dispatched from
Washington to Miami from EOUST to take over the fight against the debtor. When Judge Cristol
properly denied reconsideration, they appealed and vowed to persist until they won, determined to
deny the debtor a discharge and ultimately forcing him to abandon his bankruptcy case. The
shameless government lawyers never acknowledged that EOUST was at fault for the lack of
language accessible counseling and that their position in court —that the debtor was at responsible for
the errors of the government — was itself a violation of federal policy.

Finally, by the time NACBA met with Ditector White in June 2007, EOUST was at least
making available information about which agencies could provide counseling classes in what
languages. Yet is apparent that consumer choice continues to be severely limited for those who don’t

speak English or Spanish. In Maryland, English speakers can choose from 54 debtor education
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providers, while those who speak, for example, Korean, have a choice of two providers. The
language information is presented on the website in a cumbersome and misleading manner. The
FAQ posted there continues to suggest that debtors use friends or relatives to interpret, in violation of
federal standards and providers are doing little to let the public know of the availability of second
language instruction. Ongoing problems were detailed in a letter in August to Mr. White (Exhibit J).

It remains essential for EQUST to change course on management of the counseling system by
recognizing that it must require the counseling agencies to increase language capacity and to devise
plans to provide services effectively to LEP debtors. At the same time, UST staff should be required
to assist debtors who have difficulty locating counseling and, in the event that services are not readily

available, they should assist debtors in securing a waiver rather than attacking them.

Conclusion

I must emphasize that these issues are not new. NACBA has attempted over the years to bring
these problems to the attention of the agency with no meaningful results. For years, we were told that
they did not want to get involved in abuses by mortgage companies because they were “two party
disputes.” When we complained about particular UST actions, we were told they were only
“anecdotal evidence”. When we have asked the UST to comply with the Justice Department’s own
policy on language access, the program has stalled and dragged its feet.

Now, with the winds of change prevailing in Congress, the program is apparently attempting
to at least appear more responsive. This Committee should demand concrete action to change the
unfair and unbalanced approach of the UST in consumer bankruptcy cases. Like the U.S. Attorneys,

the United States Trustee program should be above politics. There is strong evidence that this has
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not been the case under this administration.
1 appreciate the opportunity to present this testimony to the committee. We are available to
youand your staffto further discuss these important issues and how to correct the problems we have

highlighted. Thank you for listening.



125

-~ U. S. Depa™ent of Justice
Office of the United States Trustee

Northern and Eastern
Districts of California and Nevada

280 South First Street, Room 268
San Jose, CA 95113
Telephone: (408) 535-5525
FAX: (408} 535-5532

May 4, 2007

Norma L. Hammes, Esq.
Gold & Hammes
1570 The Alameda, Suite 223

San Jose, CA 95126
e T

Review by the United States Trustee of the Schedules and Statement of Financial Affairs
for the above-referenced Chapter 7 case has raised some concerns about the debts your clients
have incurred in comparison with the scheduled assets,

Dear Norma:

Schedule F shows $127,306 in unsecured debt, based primarily on credit card
obligations. Please explain what happened to the merchandi purchased with the debt.

In addition, please provide me with copies of the following invoices and credit card
statements for the twelve month period prior to the bankruptcy filing:

Bank of America (827,000)
Chase ($16,000)
Citibank ($20,000)
Washington Mutual  ($15,000)

Please also provide me with a copy of the debtors’ current credit report(s), if avaifable,
The meeting of creditors in this case is scheduled for May 24,2007 at 1:30 pm,  Please

respond to this fetter and provide the requested documentation by no later than May 21, 2007.
Thank you for your cooperation.

cc: Suzanne Decker, Chapter 7 Trustee ] EC EEVE
MAY 07 2007

=) 7——— S—
EXHIBIT A
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GOLD and HAMMES, Attorneys
1570 The Alameda, Suite 223
San Jose, California 95126
(408) 297-8750

May 7, 2007

John Wesolowski, Esg.
Office of the U.S. Trustee
280 S First St #268

San Jose CA 95113

Re:  emgnaERRiey
gl

Dear Mr. Wesolowski:
This letter is in response to your request for invoices and credit card statements.

While [ imagine, with significant effort on the part of my clients and me, I might be able to get some of
the information you request, [ wish to share some information about the debtors which hopefully will
cause you to withdraw your request. ’

My clients are 72 and 75 years old, with most of their income being Social Security benefits. Their health
is extremely poor. The husband has been in the hospital I believe more than once in the fast six months
with one stay resulting in subsequent time spent in a convalescent home. The wife is struggling to deal
with her own poor health as well as her husband’s, It was very difficult for them to make it in to my
office to prepare and sign papers for their bankruptcy.

With regard to their credit card bills, Mr. and Mrs ~ailiiie have had significant balances on them for
quite a few years, Like so many of my clients, they have always hoped for that “miracle” that would
allow their debts to be paid off. That miracle did not come.

Yes, we could probably force them to get the assi of their children to sort through old financial
records ~ if they have them — to find sates slips for items which were purchased probably five or ten years
ago. And, if you were to trace the current balances back to the actual purchases, you and we would
probably find that of the $27,000 owed to Bank of America, for example, the purchase prices probably
total only $5,000 or so. Very likely there have been balance transfers made in an attempt to keep interest
rates low which ultimately resulted in much higher interest and additional fees.

Mr, and Mrs. SSSlJlp, like most of my clients, have been treated and cheated mercilessly by the credit

"card companies. Will the U.S. Trustee’s Office or any other federal agency take any action against the
usurious interest and abusive collection practices by the credit card companies? Of course not. That's the
way our federal government is these days ~ abuse the helpless and reward their corporate abusers,

These clients, like virtually all of my clients, tried everything they knew of to avoid filing bankruptcy.
Does it really make any sense to punish them further by scaring them into having nightmares about going
to jail? They've already had those nightmares. What do you and the U.S. Trustee’s Office expect to get
out of this demand for documents?
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Let me know if you still believe you need the requested items.
Sincerely,

GOLD and HAMMES

Norma Hammes

¢: Suzanne Decker, Trustee
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- U.S. Departnont of Justice

Office of the United States Trustee
District of Connecticut

One Century Tower (203) 773-2210
265 Church Street, Suite /703 Fox: (2033 773-2217
New Haven, Conmecticut 06510-7016

July 3, 2007
VIA FACSIMILE AND U.S. MAIL

Christopher Carrozzella

130 North Main Street

P.0. Box 37

Wallingford, CT 06492-0037

Re:  iEENSSpasisiesy
L N

Dear Attorney Carrozzella:

As part of the United States Trustee’s Civil Enforcement Initiative, we are conducting an
independent review of all chapter 7 fifings. This case is being examined for a potential motion
seeking dismissal pursuant to 11 U.S.C.§ 707 and for the filing of a complaint objecting to
discharge under 11 U.S.C. § 727(a). In order for us to complete our examination and determine
whether further action is appropriate, we request that you provide us with the following
documents:

1. All statements for financial accounts held by the Debtor for the two-year period preceding the
filing of the bankruptcy petition including, but not limited to, checking, savings, certificates of
deposit, securities, retirement, investment, and credit union accounts.
2. Credit card statements (bills) for the twe-year period prior to the filing of the bankruptey
petition for the following crediters:

¢+ a. Advanta Bank Corp. Account no. v

* b. Bank of America Account no. m

¢ ¢. Bank of Amcrica Account no, 2P

+ d. Bank of America Account no, SHesonnifiss

. ¢. BankCard Services Account no. 4RSS

f. Chase Account no. 4EINSSMIDS
g Chase Account no. TR
h. Chase Account no. dNWITINIRIRNF

i. MBNA America Account no. ARSI

3. All insurance policies and riders thereto under which the Debtor is an insured for the period

EXHIBIT B
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- - Page Two

beginning three years prior to the filing of the bankruptcy petition through the present date
including, but not limited to, homeowner, renter, life, motor vehicles, marine equipment, equine,
Jjewelry, art, and collectibles.

4. All applications for benefits and statements regarding benefits received within the twelve-month
period prior to the filing of the bankruptcy petition through the present date including, but not
limited to, retirement, disability, unemployment, or worker’s compensation.

5. 1f'the Debtor is divorced or legally separated, copies of the decree of divorce or separation,
financial affidavits, and any and all documents relating to court approved alimony (maintenance),
child support and property settlement.

6. Statements reflecting any gaming or gambling activity, including winnings and losses, for the
two years prior to the filing of the bankruptcy petition.

7. A copy of the Debtor’s credit report.

8. Please identify and explai; relationship to the Debtor. Please also identify
the property for which the Debtor is obligated to Wells Fargo Home Maortgage as stated on
Schedule H, and provide documentation of the Debtor’s obligation of the debt, as well as
documentation of the current amount of the debt.

9. If applicable, an explanation in writing detailing the extraordinary circumstances which
precipitated the filing of the petition.

Please provide these items on or before July 23, 2007,

Thank you in advance for your anticipated cooperation.

Very truly yours, /\
. i
%Jm AAAMAA

Sharon Warner
Paralegal Specialist

ce: B. Amon James
Ronald I. Chorches
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U.S. Department of Justice

Office of the United States Trustee

Districts of Minnesota, Northern fowa,
Southern lowa, North Dakota and South Dakota

Regionul Headguurers

Lane Building. Suite 4%

225 2nd Sireel SE 319y 3e4-2211
Cedur Rapids. 1A 524011400 e (319) 347370

April 12, 2007

Janet Hong

101 2nd St. SE, Suite 600

PO Box 1307

Cedar Rapids, IA 52406-1307

Re:  NERmerewn
Dear Ms. Hong:
1 am reviewing the bankruptcy schedules and Statement of Current Monthly Income and

Means Test Calculation filed by the above debtor(s) for aci y and rep nt potential
under11 U.8.C. §707(b).

Please provide copies of the following documents regarding this bankruptcy estate so that
1 may complete the review:

“~T).Copies of debtor(s)’ pay stubs for the 7 mon¢hs prior to filing.

debtox(s)’ previous two years federal and state income tax returns, including all
supporting schedules, W-2's and 1099's.

e current declarations sheet for home owners insurance with copies of all scheduled
assets aid nders, life insurance (except through employer) and auto insurance.
e

A staternent showing the origination date, term, amount, interest rate and current
ance on-any loans against the debtors® 401(k), if applicable.

If the debtors” have a dependant for which they are paying/tecgiving support, provide a
copy o Order for Support.

@L payment coupon or statement showing the amount of the house payment or rent.

EXHIBIT C



131

Provide at coupon or showing the owing and ber of
paymenis remaining on all secured debt. <p )], ,-\3 C W

Gl
1f the debtor(s) have busi debts<)(§ Snea)

\}\ Identify all business debts on Schedules D, E and F.

Provide an itemization of any business expenses which are included on Schedule J,
and 4b or 5b of Form B22.

If the debtor(s) have claimed expenses on Form B22 for the following, please
provide:

the debtor:has expenses for education for employment or for a physically or
mentally challenged child, provide documentation for those expenses,

\If the debtor has expenses for childcare, provide dc tation for those expenses.

If the debtor has expenses for telecommunication services, provide documentation for
those expenses.

f the debtor has expenses for contributions to the care of household or family
members over 18 years of age, provide documentation for those expenses and an explanation of
why those expenses are necessary.

\S\If the debtor: has expenses for home energy costs in excess of the IRS allowance,
ovide documentation for those expenses.

the debtor has education expenses for dependent children under 18, provide
documeTitation for those expenses.

\Q If the debtorihas expenses for additional food and clothing above the IRS allowance,
provide dc ion: for those exp

\S\If the debtor has expenses for continued charitable contributions, provide
documentation for those expenses.

Please advise of any extenuating circumstances which this office should take into account
‘when reviewing this case under §707(b). I possible, provide evidence of the extenuating
circumstances, such as doctor’s notification of job termination, etc.

Pl bmit vour response, the requested documentation and file any neces:
amendments by April 26, 2007, Please do not submit originals. All documents will be
shredded when this office has completed its review, Thank you for your assistance with this
matter.
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Sincerely,

HABBO G. FOKKENA
UNITED STATES TRUSTEE

BY: /e e &

epaifer k. Cline
Paralegal Specialist
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National Association of Consumer Bankruptcy Attorneys

Please respond to:
7118 McCallum Street
Philadelphia, PA 19119
215-242-8639

henry@henrysommer.com
QFFICERS
Henry Sommer HABBO G. FOKKENA
Care Ever UNITED STATES TRUSTEE (REGION 12)
Vice President 225 SECOND STREET, SE, SUITE 400
Jokn Rao CEDAR RAPIDS, 1A 52401
Secretary
e Shulman Re: Burdensome trustee document requests
BOARD OF HRECTORS
Edward Boltz Dear Mr. Fokkena:
Roleigh, NC
o e I am writing to convey concern about burdensome document requests by a trustee
John Colwel under your supervision. Enclosed is one of those requests, which was made in a case
Sam Dicgo, CA where the debtors are both disabled and living on social security. The husband isina

Norma Hammes  pursing home and the wife is an amputee. I understand that much of their debt was

Son Jase, CA N ) . .
rarew ason  i0CUITEd to pay medical expenses. The request was made before the meeting of creditors,
Detroit, Mt at which the trustee could have assessed the case and learned these facts.

Barbarz May

Argen Hills, MN

Blanket requests such as this one greatly increase the cost and burdensomeness of
filing bankruptcy. It can take many hours of time for attorneys to gather all the

Maureen Thompson . . . . . .

Legisiatie Director  INOTINALION that is requested, and such information almost never has any substantive

1901 N Fort Myer Driveefifect on a case such as this one.

Ste.1012
Arlington, VA 22209

(703) 276-3251 Phone It is my understanding that this particular trustee makes similar requests routinely

maurcent@hastingsgroup.com N . N
candace Lambrecnt 11} CASES where they are not appropriate, perhaps in an attempt to curry favor with your

acministrative Director Office. You should send this trustee and others a clear message that such requests are not
e e, appropriate, and that more specifically targeted requests should be made only after a
fa08) 350-1173 Prone. creditors meeting, where it can be determined what information, if any, could have a

FOMINISTRATION

admin@nacha.or . - .
@A significant effect in a case.
Tara Twomey
Amicus Project Directar
tara twomey@comeast.nct As you may know, the United States trustee program, and your office in

el weanauartes particular, have been criticized by our organization and others for needlessly adding to the
seso  costs and difficulties of filing bankruptey cases. Please inform me whether you wil! be
‘Washington, D.C. 20037 . . . .

{202) 331-6005 Phont taking any remedial action to prevent such problems in the future.

(202) 331-8535 Fax.

Website: wwwnacha.org Very t ours,
e O /""a:jy
i L /\_A
Hemmmer

EXHIBIT D

cc: Clifford J. White, ITI, Director
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PATTI J. SULLIVAN

UNITED STATES CHAPTER 7 PANEL TRUSTEE

P.O. Box 16406, St. Paul, MN 55116
Telephone: (651) 6994825
Facsimite: (651) 6994831

August 8, 2007

Al Y] 2
Barbara J. May, Esq.
2780 Snelling Avenue N.
Suite 102
Roseville, MN 55113

Re:

Date of Filing: 07/31/07
Dear Ms. May:

As you know, I am the Trustee in the above matter. Please have the debtor provide me with the following
information at your earliest convenience and, in any event, at least one week prior to the meeting of
creditors to be held on August 28, 2007:

: i, The debtors’ bank st , along with registers or copies of cancelled checks,
for the time period covering May 1, 2007 through August 15, 2007 for any and all accounts
into which the debtors have deposited any monies or from which any of the debtors® bills

have been paid for that time period

2. The debtors® paycheck stubs cavering the pay periods commencing two weeks prior to
¢ of the bankruptey and continuing through the pay period ending two
weeks after of the bankruptcy case: .

3. Copy of the debtors® most recent year tax returns. PLEASE MAKE CERTAIN TO
-INCLUDE, IF APPLICABLE, A COPY OF THE PROPERTY TAX REFUND FORM.
4.} Ifthe debtors signed a miortgage in the last year, please have them provide me with a copy of
: \"thatv mortgage together with 4 copy of the settl from the gage closing.
' 5. If the debtors have gone through a divorde in the last five years, please have them provide me
#with a copy of the decree of dissolution. .
6. Copies of cettificates of title for all vehicles, trailers, and boats. / -
7. Copy of the declaration page from the insurance policy showing that all vehicles are covered
" with collision and comprehensive insurance.. :
8. Copy of any appraisal for the debtors® home, completed in the last two years.
9. Copy of debtors® homeowner’s policy with 21l endorsements, ‘s ‘
1 finver Fonid

0. D g ion of IRA’s (i.c., flecting withdrawals and copy
of check (s) (front and back) usedAto pay for niedical services along with invoices.
If the debtors made any pay on the liome mortgag nthly g

iothe fast two
rhyinfes £o1 o0

have thie debitors provi
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The failure by the debtors to timely provide the information requcs\ed above may result in the meeting of
creditors being continued. Please have the debtor mail all reqy ion, as our fax machine does
not accept large faxes.

Tenclose three copies of the tax stipulations for 2007, Please have the debtors sign all three copies and
retum them to me as soon as possible. Please remember that 58% of the federal refund and state income
tax refunds are an asset of the estate. If the debtors receive the refund, they should not cash the check.

In addition, | hereby request that the debtor provides to mic copies of their state and federal income tax
returns for 2007, including the property tax return, as soon as they are filed. Ienclose 3 stipulations
for your clients® 2006 property tax refund, 100 percent of which is an asset of the estate. Please have the
debtors sign all three copies and return them to me as soon as possible, If the debtors will not qualify for
a property tax refund, please have them execute a statement indicating they will not quahfy for a property
tax refund when they provide copies of the returns,

All of the documents the dcbtors turn over are property of the bankruptey ‘T'rustee. They wilf not be
returned to the debtors. They will be destroyed two years after the debtors® bankruptcy case is closed
unless the debtors make prior arrangements to pick then up from the Trustee’s office. Be sure to make
copies of any documents the debtors require before the debtors turn them over to me. Thank you for your
consideration in this matter.

If you have any questions regarding this matter, please feel free to contact me.

tti J. Sullivan
rustee in Bankruptey

PIS:ide
O
L o ]

Sou! St. Paul, MN 55075
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1AN TRAQUAIR BALL
T A .

ATTORMEY AT LAW

12 SOUTH SIXTH STREET, SUITE 326
MINNEAPOLIS, MIMNESOTA 55402

61243361313
Febroary 11, 2007

Michael Ridgeway
Trial Attorney
Office of the 1. 8. Trusiee
1015 United States Couithouse
300 fourth Fourth Streef
Minneapolis, MN 55402

Dear Mr. Ridgevay:

1 note that your are scheduled to speak at the MSBA Baukniptey Law Section
meeting on February 20, 2007 on miscellaneous Meens Test issues in Chapter 7
bankruptey proceedings. Thope you will have time to address a concem of attorneys who
represent constimer debtors about the way in which the U, 8. Trustee’s office is
condueting its adversarial proceeding ding §707(b) objections so far.

My own concern is based on'my recent experienice in a Chapter 7 case, YRawne.
 in which the U. 8. Trustee objected to my inclusion of a home-

owner association monthly assessivient as part of the monthly secured debt expense listed
in paragraph 42 of Form B22A. Omitting this expense would cause thedebtor to be in-
eligible for Chapter 7 relief. The'U, 8, Trustee filed: the requisite notice of presuinption
abuse, | filed a response in behalf of the debtor, and a hearing was scheduled before
Judge Dreher. Although no discovery was ordered by the judge because the matter
appeared 1o be purely a matter of law, I nevertheless obtained copies of the debior’s
mortgage agreements, the homeowner association declaration, and association by-laws
and made those documents available to the U, 8, Trustes, Talso provided the UL 8,
Trustee, at its request, with additional information regarding the association”s mouathly
and anvmal expenditures. I met with my client in $t. Clond twice besides several phone
confererices and I met with the'U, 8. Trustee’s office on three separate occasions to make
the doctmments available and to discuss withdrawal of its §707(b) objection. Each timel
met or discussed the objection. with the U. 8, Trustee’s office, I was advised that the U.S.
Trustee intended to go forward with the objection. Ithen prepared a trial brief, as well 4s
fact and exhibit stipulations, as ordered by Judge Dielier. On the afternoon of the day the
trial brief and stipulations were due, I was advised by the 1. 8. Trustee that it had decided
1o withdvaw its objection and that the heating was canceled. Between the meetings with
my client in $1. Cloud and the meetings with the U. 8. Trustee, phone conferences, cage’
laww reséarch, and trial briefprepacation; Tspent & minitmim of 25 howrs responding 16

EXHIBIT E



137

U. 8. Trustee’s §707(b) objection. My client was a single woman working a full-time job
as a patient attendant and a part-time job cleaning offices on weekends, living in sub-
sidized housing, and could not possibly afford to pay me for the additional time this trial
preparation required. 1 did it anyway becanse | believed she needed ie representation.
As it turned out, it was a complete wasts of my time.

Since the SMIWPhearing was canceled, | have diseovered that several other
attorneys have had & similar experience with the U. S. Trustee’s office: a notice of pre-
sumption of abuse is filed, a hearing is scheduled, the debtor’s attorney responds, a frial
order is issued, the debror’s attorney prepares the required cxhibits and trial brief, and
then shortly before the hearing, the UL 8. Trustee withdaws its objection but does not
concede the issue. The result is an unresolved issue with no direction from the
bankruptey court. Just as important, however, is the impression given that the U, 8.
Trustee, after filing a notice of presumption of abuse and scheduling an evidentiary
hearing, is deliberately rejecting any substantive discussions with the debtor’s attorney,
in order to hurden the debtor’s attorney with the additional task of trial preparation even
though the U, 8. Trustee does not intend to.go forward with the hearing. The efféct,
whether or not intended, i to discourage a debtor. from contesting the U, 8. Trustee
because the debtor cannot afford the additional cost-of representation that will:not go fo
hearing anyway. The inability of Chapter 7 debtors to afford the extira cost, andthe |

unwilli of et “pankruptey attormeys to undértake such ltigation repeatedly
without compensation or adjudication, gives the U, 8. Trustee an untfair advantage. |

This letter is not a complaint about any of the personnel of the U, S. Trustee’s
office; 1 have great respect for every employee that 1 have dealt-with in that office,
including my experience in the dissme case. The letter is addressed to you because yoit
are the 1. 8. Trustee representative chosen to diseuss varions §707(b) issues at the seation
meeting on February 20, 2007, and T 'watit you to-be aware of the very real concensis ofthe
consumer debtor bankruptcy bar for: the epparent disregard of the U. 8. Trustee for thz:‘;
burdens it is deliberatély or unintentionafly placing on the debter to respond to.a i
presumption of abuse notice on the mexits. Thope you will have time to conmtent on phxs
issue on February 20, 2007, :

Sincerely,

P Tl .
Jan Trag all

cc: Habbo Fokkena
Stephen Creasey
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U.S. Department of Justice
Civil Rights Division
Coordination and Review Section

COMPLAINT FORM

1. Complainants:
a. (Ms.) Huot Hoeung
901 Emily Street, 2™ F1.
Philadelphia, PA 19148
(215) 334-0537

b. Consumer Bankruptcy Assistance Project
1424 Chestnut Street
Philadelphia, PA 19102
(215-523-9511

2. Persons subject to discrimination, if different from above:
a. Huot Hoeung (above)

Agency or Department or Program that discriminated:

Agency: U.S. Department of Justice

Component: Office of the United States Trustee

Individual: Frederic J. Baker, Sr. Assistant U.S. Trustee

Address: 601 Walnut Street, Rm 950 West
Philadelphia, PA 19106

Telephone: 215-597-4411

w

4A. Non-employment form of discrimination:

Race or Color
National Origin _X__(Specify: Limited English Proficient

Religion __ Method of Payment ___ (Specify:

Age __ (Specify: )Sex

Disability ___ (Specify: ) Other reason ___ (Specify)
5. Contact information: Please contact complainants through counsel. Any

communication to Huot Hoeung should be conducted in Khmer.

6. Additional contact information:
NA

EXHIBIT F
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7. Counsel:
Paul M. Uyehara
Community Legal Services, Inc.
1424 Chestnut Street
Philadelphia, PA 19102
215-981-3718/3700 (tel)
215-981-0436 (fax)

puyehara@clsphila.org

8. Dates the Alleged Discrimination Took Place:
Earliest: 1/24/03
Latest: Ongoing

9. Explanation of any Delay Beyond 180 Days in Filing Complaint:
NA.

10.  Explain What Happened:

The United States Trustee for Philadelphia refused to provide an interpreter for complainant
Huot Hoeung, who speaks very little English and cannot read English, at her mandatory meeting of
creditors in her bankruptcy case. He also uses documents and forms important to the bankruptcy
process which are available only in English. Complainant Consumer Bankruptcy Assistance Project
(CBAP) is a pro bono legal services agency serving a substantial population of limited English
proficient debtors. CBAP has had to provide its own interpreters for the meetings. The U.S. Trustee
has failed to establish any plan or protocol to provide meaningful access to limited English proficient
debtors and claims it has no responsibilityto provide any language services. Indeed, the U.S. Trustee
manual, section 2-2.4.1, erroneously implies that the trustee has no obligation to provide interpreters
for debtors and recommends, contrary to established principles in existing guidances, that attorneys
and relatives should be used to interpret. Similar provisions are in the handbooks for the Chapter

7 and Chapter 13 Trustees.
The facts are set forth in detail in the attached statements of complainants Huot Hoeung and

CBAP and counsel.

11.  Explain any Actions to Retaliate or Intimidate You in Connection with your
complaint;

NA

12. Witnesses and Contacts to Support or Clarify Complaint: (in addition to
complainants, counsel and subject)

Gloria M. Satriale, Esq., Panel Trustee
1 McKinley Lane,

Chester Springs, PA 19425

(610) 827-4038
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Janet Lewis, Bankruptcy Analyst
Office of the UST

601 Walnut Street, 950 West
Philadelphia, PA 19106

(215) 597-4411

13.  Other Relevant Information:

Bankruptcy practitioners in at least two other districts reported to counsel that they
have been unable to obtain interpreters from their U.S. Trustees as well. It has also been reported
that the bankruptcy information sheet relied upon by the trustees may be available only in English
and, in some jurisdictions in one or two other languages. It is believed that the experience of the
complainant is indicative of a nationwide lack of a plan and policy for assisting LEP debtors.

14,  Remedies Sought:

a. The Philadelphia office of the U.S. Trustee (UST) should immediately arrange
for a qualified interpreter to be provided for Huot Hoeung at her 341 meeting.

b. The Executive Office of the U.S. Trustee should be mandated promptly to
conduct an assessment of language needs and resources, create a national language access plan
including provisions to provide for qualified interpreters for all LEP debtors in bankruptcy
proceedings conducted by the UST, notify the public and bankruptcy bar of the plan, train staff, and
monitor the implementation of the plan. The plan should include a protocol for translation of vital
documents issued or used by the UST in communicating with debtors. Appropriate amendments
should be made to the trustee reference manuals. The plans should be devised in consultation with
interested stakeholders, including language access advocates, bankruptcy practitioners and LEP

group representatives.

c. The DOJ Departmental Plan Implementing Executive Order 13 166 should be
amended to classify local offices of the UST as a “Category D” DOJ component which has regular
interaction with significant numbers of LEP persons in matters of important individual interests, i.e.,
the administration of the bankruptcy system, which must develop and implement a language

assistance plan.

15. Have you filed the same or other complaints with other offices of the
Department of Justice?

Yes ___ No _X

16.  Have you filed, or do you intend to file, this complaint with any other Federal,
State or Local Government agency?

Yes No _X_
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17.  If your answer to the last question is yes, please provide details on the
complaints filed:

NA

18.  Please sign and date the complaint:

AUO% AO@\/\/)Z)/ Dated: 223’/0}

HUOT HOENG (as explained by counsel and interpreted by telephone)

%@.Qvu- %M&vl Dated: Dl 3 2003

MARY LUCEY
Executive Director
Consumer Bankruptcy Assistance Project
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STATEMENT IN SUPPORT OF COMPLAINT
1. My name is Huot Hoeung and I am the complainant in this matter.

2. My first language is Khmer (Cambodian). I grew up in Cambodia. Ihad no formal
education there. 1have been in the U.S. since 1984. I speak only a minimal amount of English and
am uncomfortable conducting any important business matters in English. 1do not read any English.

3. Because I had trouble paying my debts, I obtained help from Paul Uyehara to file a
Chapter 7 bankruptoy for me. I was worried because people called me every day asking for money
I could not afford not afford to pay. The bankruptey was filed in January 2003.

4. 1 request a qualified interpreter to assist me with the meeting of creditors. I would
not understand what is being said at the meeting without an interpreter. I want to be sure that I
understand all the questions and that the trustee and my lawyer understand what I say.

5. 1 request that the trustee provide interpreter and translating assistance to all debtors
who don’t speak English well.

6. The contents of this statement were sight translated for me into Khmer by a telephone
interpreter.

L?Uo{' I/\OQI\/\{\?/

HUOT HOEUNG "
2/b3/1
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STATEMENT IN SUPPORT OF COMPLAINT

1. My name is Mary Anne Lucey. I am the Executive Director of the Consumer
Bankruptcy Assistance Project (CBAP) located in Philadelphia. Ihave worked at CBAP for eight

years.

2. CBAP is a pro bono, non-profit legal services provider which specializes in providing
free attorneys for low income debtors in the City of Philadelphia who seek the protections afforded
by a Chapter 7 bankruptcy. Most of our clients are represented on a pro bono basis by private
bankruptcy practitioners. Some clients are represented by attorneys on our staff. Our staff consists
of a director, a project coordinator/attorney, a part time attorney and a volunteer paralegal.

3. Huot Hoeung was referred to Paul Uyehara at Community Legal Services for
bankruptcy assistance.

4. CBAP volunteers and staff file approximately 450 bankruptcy petitions per year, 1
estimate that some 15% of our clients are limited English proficient.

5. In our experience, the bankruptcy trustees have never offered to provide interpreters
to any of our clients for the required meeting of creditors. Instead, they expect us to bring an
interpreter for the trustee. In some cases, we have used friends or relatives to do the interpreting.
In one of our cases, a volunteer interpreter we had arranged for failed to appear and we used the
debtor’s daughter to interpret for her as well as for another Spanish speaking debtor. We are aware
of no effort by the panel or U.S. Trustees to assure that the interpreters are competent.

6. At each §341 meeting of creditors, all debtors are required to read and sign an oath
to tell the truth during the meeting. The oath is available in English only. At each meeting, all
debtors are also expected by the panel trustee to read a “bankruptcy information sheet” available in
the waiting room before the meeting commences. During the meeting, the trustee will ask if the
debtor has read the sheet and understood it. At least one panel trustee will interrupt the meeting and
send the debtor outside if she reports not having read the sheet. The sheets are available in English

“only. No signs are posted in the meeting room in any language other than English.

7. The U.S. Trustee is willing to provide sign interpreters for hearing impaired debtors.

"I\Z%A&;{'W QNNMﬁ%gAE?Y Dated: gﬁﬂéﬁ 3 243

Execunve Director
Consumer Bankruptey Assistance Project
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STATEMENT IN SUPPORT OF COMPLAINT

oL My name is Paul M. Uyehara and I am the attorney representing the complainants in
this matter. [ also represent Huot Hoeung in her chapter 7 bankruptcy.

2. A meeting of creditors was scheduled for Ms. Hoeung for 2/11/03. I'wrote to panel
trustee Gloria Satriale on 1/23/03 to request that a qualified Cambodian interpreter be provided for
the meeting. Ms. Satriale called me promptly and said that I needed to contact the U.S. Trustee’s
(UST) office to request an interpreter or that I could bring one myself and she would swear in the
interpreter. i

3. 1 then contacted the U.S. Trustee’s office and was informed by an employee that 1
needed to speak to Janet Lewis, who was responsible for arranging interpreters. I spoke to Ms.
Lewis, who initially told me that debtors are required to provide their own interpreters. She then
referred to a policy from the U.S. District Court which she indicated was used as a model for the
UST. However, she then acknowledged that the court’s policy required interpreters for limited
English proficient parties. At this point, she said she would need to consult with others about how
to respond to my request. The next day, she called back to tell me that the office was under no
statutory requirement to provide interpreters for LEP debtors. .

4. On January 30, 2003, I spoke with Frederic J. Baker, the Senior Assistant U.S.
Trustee, who repeated that his office had no statutory duty to provide interpreters and that no
interpreters would be provided. He did say that my client was welcome to attend the meeting and
that she could bring an interpreter of her choosing. Although I informed him that I believed his
office was required by Executive Order 13166 and Department of Justice policy to provide
interpreters for LEP debtors, he would not agree to investigate my claim and provided no specific
statement of his office’s policy as to providing language services to LEP debtors. He did offer to
bring the issue to the attention of his superiors in Washington. I sent him a confirming letter that
day, which is attached hereto.

5. On 2/10/03, Mr. Baker called and said that officials in Washington were reviewing
the issue. He offered to proceed with the meeting with the debtor providing an interpreter, orto pass
on a request to the pane! trustee to continue the meeting. I told him we would like to wait for his
office to provide an interpreter. Thereafter, an employee of the panel trustee informed me that the
341 meeting would be postponed until 3/27/03 pursuant to the request of the UST.

6. 1 have received e-mail from consumer bankruptcy practitioners which indicates that
in at least two other districts, the UST also will not provide interpreters for section 341 meetings of
creditors. An attorney from a third state stated that she is bilingual and routinely serves as an
interpreter for her LEP clients at section 341 meetings. Ialso was told that some other districts also
provide bankruptcy information sheets in English only. However, two colleagues reported that the
sheets were available in one or two languages other than English. In my ten years plus experience
as a consumer bankruptcy lawyer, the sheet, as well as the debtor’s cath form, is provided in English
only, as is ariother information sheet handed to the debtor at the conclusion of the meeting.
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7. The published handbook for U.S. Trustees discussion on the treatment of LEP debtors
in Chapter 7 cases is completely contrary to E.O. 13166, the spirit of the DOJ Title VI guidance, and
commonly accepted practices on language access. The manual, section 2-2.4.1, suggests that the
trustee has no obligation to provide an interpreter and recommends that the trustee use relatives or
attorneys who happen to be present to interpret. Similar provisions are found in the handbooks for
Chapter 7 and Chapter 13 Trustees.

8. The DOJ Departmental Plan Implementing Executive Order 13166 classifies the
Executive Office of the UST as a Category A component which has little or no contact with LEP
persons due to its internal or administrative function within DOJ. However, the local offices of the
UST are responsible for supervising or conducting mandatory 341 meetings of creditors in all
bankruptcy cases and regularly are involved in bankruptcy proceedings. UST staff therefore have
regular contact with LEP debtors and creditors and should be classified as a “Category D” DOJ
component, as are the local U.S. Attorneys. ’

9. The Bankruptcy Code provides critical protections for consumers by stopping
harassment by collectors and providing a fresh start for those overwhelmed with debt. Some
consumers file bankruptcy in order to avoid loss of their home to foreclosure, while others need the

‘help to prevent loss of utility services. Many people are forced into bankruptey as a result of marital
separation, illness, loss of work, or the death of a family breadwinner.

All debtors in both Chapter 7 and 13 must attend a meeting of creditors presided over by a
trustee and must “submit to examination under oath.” 11 U.S.C. § 343. Atleastin Philadelphia, the
oath is in writing and signed by the debtor. The meeting is tape recorded by the trustee. Bankruptcy
Rule 2003(c). The debtor must cooperate with the trustee. 11 U.S.C. § 521(3). During the meeting,
the trustee asks the debtor many questions under oath to ascertain that the voluminous bankruptcy
schedules and statements filed by the debtor are accurate, that the case is being filed in good faith,
and that the debtor has some understanding of the bankruptcy process. If any creditors attend, they
can also question the debtor about the case and the debtor’s intentions.

In Chapter 7 cases, the Code mandates that the Trustee provide important basic information
to the debtor about bankruptcy. 11 U.S.C. § 341(d). In practice, that information is conveyed in
Philadelphia by means of a bankruptcy information sheet distributed to all debtors at the meeting.
The trustee questions each debtor to assure that she has read and understood the form. Another
information sheet is handed out at the conclusion of the meeting. Should the debtor fail to attend
the meeting (or, presumably, attend and fail to participate), the trustee can and will move to dismiss
the case. Finally, making a false statement under oath in a bankruptcy is a federal felony punishable
by 5 years imprisonment and a $5,000 fine. 18 U.8.C. § 152.

Thus, the ability to participate in the meeting of creditors is essential to afford LEP debtors
meaningful access to the bankruptcy system to the same extent that English proficient debtors can
participate. Assuring that qualified interpreters are available to debtors is necessary so that the
debtor can understand the proceedings. Qualified interpreters also help assure that the trustee is
obtaining accurate information from the debtor. Neither of these purposes is well served by the
current practice of allowing anyone to interpret, not providing any translations, and leaving trustees
untrained in how to work with interpreters.

10.  Ibelieve that the Executive Office of the U.S. Trustee could benefit from consulting
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with the consumer and creditor bankruptcy bars, language access advocates, and ethnic or
community based organizations that serve LEP populations in devising remedies. The complainants
and I would in particular welcome participation in the remedial process.

L—///(/% Dated: '3/3/03

PAUL M. UYEHARA
Staff Attorney
Community Legal Services, Inc.
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COMMUNITY

* LEGAL SERVICES, INC.

1424 Chestmt Sreet, Philadelphia, PA 19102-2505
Phone: 215.981.3700, Fax: 215.981.0434
Web Address: wwwiclsphila.org

s

January 30, 2003

Frederic J. Baker, Esquire

Senior Assistant U.S. Trustee

601 Walnut Street, Room 950 West
Philadelphia, PA 19106

Re:  Language Access to Section 341 Meetings

Dear Fred:

. T write to confirm the substance of our telephone conversation 6f today and to request your
assistance in obtaining further review of this important policy question. As I mentioned, I am
representing a limited English proficient couple who have filed a chapter 7 bankruptcy. They are
scheduled fora Section 341 meeting on February 11. Irequested that your office arrange to provide
a competent Cambodian interpreter for my clients so that they may participate in the meeting in the
same manner that an English speaking debtor would. I should add that providing a competent
interpreter will also assure that the panel frustee is able to obtaih reliablé answers from the debtors
to her guestions.

R In our conversation you informed me that your office provides sigh interpreters for hearing
impaired debtors but does not provide interpreters for limited English proficient debtors. _You
suggested that the debtors were free 1o bring a relative or friend to interpret for them. You also
declined to state specifically whether your position is set forth in an affirmative policy staterment
from the executive office for U.S. Trustees. IfY misunderstood anything that you said, please letme

“know.

I mentioned to you that it is my belief that your office is obligated by provisions-of executive
order 13166 as well as the stated policy of the Department of Justicé to assure that limited English
proficient debtors can have meaningful access to all activities conducted by your office. The easiest
way to access the executive order and various guidances and DOJ memoranda is to visit the web site
at www.lep.gov:

. Ihope that ydu will reconsider this policy as to your office and also fo follow through on your
suggestion to have the maiter further reviewed by senior staff'in the United State Trustee Program
in Washington. Iwill sesk to bring the issue to the attention of DOJ staff as well. :
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Frederic Baker
January 30, 2003
Page Two

If you have any further thoughts on this matter, please don’t hesitate to call me at 215-981-
3718. Thank you for your attention to this matter.

Very }gﬂ? yours,
/LK
YA/ .
PAUL M. UYEHARA
PMU;jmp

cc: Gloria Satriale
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EXECUTIVE OFFICE FOR UNITED STATES TRUSTEES
20 Massachusetts Avenue, NW
Suite 8000
Washington, D.C. 20530

Language Assistance Plan
For Implementation Of
Executive Order 13166

Sue Ann Slates, LEP Coordinator
August 31, 2004

EXHIBIT ¢
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EXECUTIVE OFFICE FOR UNITED STATES TRUSTEES
LANGUAGE ASSISTANCE PLAN FOR
IMPLEMENTATION OF EXECUTIVE ORDER 13166

Sue Ann Slates, LEP Coordinator
August 31, 2004

1.0 PURPOSE

In compliance with Section 2 of Executive Order 13166, this Language Assistance Plan
details the Executive Office for United States Trustees’ (EOUST) initiatives and plans to
improve access to the United States Trustee Program’s (USTP) federally-conducted programs
and activities by eligible individuals of limited English proficiency (LEP). For purposes of
EOUSTs’ Language Assistance Plan, the definition of “federaily-conducted programs and
activities” is identical to that used under the regulations implementing Section 504 of the
Rehabilitation Act of 1973. 28 C.F.R., Part 39, Editorial Note; Section 39.102 Application.
Neither Executive Order 13166 nor this Language Assistance Plan creates any new right(s),
including the right to seek administrative or judicial enforcement, on the part of any person,
including a person with limited English proficiency.

2.0 BACKGROUND

On August 11, 2000, the President issued Executive Order 13166, titled “Improving
Access to Services for Persons With Limited English Proficiency.” 65 FR 50121 (August 16,
2000). On the same day, the Assistant Attorney General for Civil Rights issued a Policy
Guidance Document, titled “Enforcement of Title VI of the Civil Rights Act of 1964 — National
Origin Discrimination Against Persons With Limited English Proficiency” (DOJ LEP Guidance),
reprinted at 65 FR 50123 (August 16, 2000). Subsequently, the Department of Justice
(Department or DOJ) adopted final LEP guidance for recipients of federal financial assistance,
titled “Guidance to Federal Financial Assistance Recipients Regarding Title VI Prohibition
Against National Origin Discrimination Affecting Limited English Proficient Persons™ (LEP
Guidance for DOJ Recipients), reprinted at 67 FR 41455 (June 12, 2002).

Executive Order 13166 requires federal agencies to assess and address the needs of
otherwise eligible persons seeking access to federally-conducted programs and activities who,
due to limited English proficiency, cannot fully and equally participate in or benefit from those
programs and activities. The DOJ LEP Guidance in turn advises each federal department or
agency to “take reasonable steps to ensure ‘meaningful” access [to LEP individuals] to the
information and services they provide.” DOJ LEP Guidance, 65 FR at 50124. This standard is
achieved by balancing the following four factors: (1) the number or proportion of LEP persons
eligible to be served or likely to be encountered by the program; (2) the frequency with which
LEP individuals come in contact with the program; (3) the nature and importance of the program,
activity, or service provided by the program to people’s lives; and (4) the resources available and
costs. 65 FR at 50124; 67 FR at 41459,
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3.0 LEP STAKEHOLDER CONSULTATIONS

The Department has provided for a Stakeholder Consultation process to the DOJ Plan for
Implementation of Executive Order 13166, which was incorporated in the guidance provided to
agencies for ensuring equal access to federal government services by LEP populations. Entities
or persons having a direct and substantial interest in the provisions of the DOJ Plan
(Stakeholders) include both the individual components of the Department (entities responsible
for implementing DOJ’s Plan), as well as LEP communities (the intended beneficiaries of the
language assistance initiatives set out in the DOJ Plan). The EOUST will not conduct further
Stakeholder consultations in implementing its Language Assistance Plan.

49 DOJPLAN FOR IMPLEMENTATION OF EXECUTIVE ORDER 13166

In an effort to implement Executive Order 13166, the Department identified five
important elements of an acceptable Language Assistance Plan. The elements are:

. Assessment of LEP populations and language needs;

. Publication of a written Language Assistance Plan;

. Provision for appropriate staff training about the Language Assistance Plan;
. Public outreach and notice of the availability of language assistance; and

. Periodic self-assessment and self-monitoring.

4.1 EQUST Assessment Overview

The USTP’s mission is to act in the public interest to promote the efficiency and to
protect and preserve the integrity of the bankruptcy system. It works to secure the just, speedy,
and economical resolution of bankruptcy cases; monitors the conduct of parties and takes action
to ensure compliance with applicable laws and procedures; identifies and investigates bankruptcy
fraud and abuse; and oversees administrative functions in bankruptcy cases to promote and
defend the integrity of the federal bankruptcy system. To that end, the EOUST, which is headed
by a Director appointed by the Attorney General, directs policy and legal matters, oversees the
Program’s substantive operations, and handles administrative functions.

While the EQUST generally does not itself engage in activities having a direct and
substantial impact on significant LEP populations, the local United States Trustee Offices
(USTO) do perform services and collect information from and provide information to members
of the general public. Depending on the geographic Jocation, the population served can include
significant LEP populations. Accordingly, the USTP has been identified by the Department’s
Civil Rights Division, Coordination and Review Section (CRT/COR), as a component whose
mission or primary function is to serve the legal, investigative, and policy needs of the
Department or the Executive Branch in a manner that involves (and in some cases is dependent
upon) interactions with the public, including predictable and periodic interactions with
identifiable LEP populations in the performance of its duties.

2
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The EQUST developed and conducted a LEP survey, titled “Survey Regarding Language
Assistance Services,” of the EOUST and 95 USTOs to identify predominant LEP populations
and languages, and to evaluate the extent to which the USTP has contact with LEP individuals,
the need to provide language assistance to LEP persons nationwide, the resources available, and
the current language assistance services being provided by USTP. The EOUST issued a report,
titled “Executive Office for United States Trustees’ Limited English Proficiency (LEP)
Assessment Report,” which provides an evaluation and analysis of the survey data.

4.2  EOUST Language Assistance Plan

In an effort to take reasonable steps to ensure “meaningful access,” the EOUST proposes
to implement the following Language Assistance Plan. The EQUST will establish a LEP Pilot
Project in seven USTOs that serve and/or interact with significant LEP communities over a one-
year period, from October 1, 2004, through September 30, 2005. For the purposes of the
“BOUST Language Assistance Plan” and the “Uniform Language Assistance Initiatives,” the
acronym “USTO” refers only to offices that are taking part in the LEP Pilot Project. The EOUST
will designate seven USTOs to participate in the LEP Pilot Project by the middle of
September 2004,

4.2.1 Language Assistance Principles

As an initial matter, the EOUST and the USTOs involved in the LEP Pilot Project adopt
the following language assistance principles for situations in which a LEP individual is seeking
language assistance in order to participate in a meeting of creditors conducted by USTO staff or
private trustees, or is seeking to obtain a direct EOUST or USTO service or benefit, or where
there is potential for the direct imposition of a burden by the EOUST or the USTOs.

. LEP persons should be advised that for participation at creditors® meetings they
may choose either to secure the assistance of an interpreter of their own choosing,
at their own expense, or that a competent interpreter will be provided by the
USTP. The provision of this notice and the LEP person’s election should be
documented.

. The EOUST and the USTOs should take reasonable steps appropriate to each
circumstance to ensure that they provide interpretation and translation services
only through individuals who are competent to provide such services at a level of
fluency, comprehension, and confidentiality appropriate to the specific nature,
type, and purpose of information at issue.

. The EQUST and the USTOs should endeavor to expand the range or nature of
language assistance measures (including the provision of services in languages in
addition to those specified in EOUSTs’ Language Assistance Plan) whenever
experience, change in target or service population demographics, or new program-
specific data indicates that the failure to do so may result in a denial of
substantially equal and meaningfully effective services to a significant LEP
population served by the EOUST or USTO.
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To the maximum extent practicable, limited English proficiency shall not actas a
barrier or otherwise limit access to vital information, i.e., information publicly
available in English as to when, where, or how to access benefits or services from
the EQUST or the USTOs.

4.2.2  Uniform Language Assistance Initiatives

1.

Oral Information

Each designated USTO will have in place personnel or language assistance resources
capable of providing, within a reasonable period of time, information and/or instructions in
appropriate languages other than English. Each designated USTO will complete the following
tasks by the end of six months (March 2005):

.

Have in place, wherever public contact occurs, bilingual or multilingual staff,
appropriate translations of frequently requested information in commonly
encountered languages (e.g., Bankruptcy Information SheetsY), or procedures for
access 1o telephenic interpretation services for use by USTO personnel.

Have in place, speaker telephones in all creditors’ meeting rooms where possible,
language identification cards, and a resource list for in-person and telephone
language assistance services.

As appropriate, the written procedures for accessing in-person and telephone
language assistance resources will be: (1) inserted into every office telephone
book (both written and electronic); (2) posted or otherwise made readily available
(e.g., through a component Intranet system) at every point of public contact; and
(3) distributed to every employee whose duties routinely include contact with
members of the public.

Complete and distribute to each duty station, facility or, as appropriate, work
group, a listing of staff members assigned to that duty station, facility, or work
group who have volunteered to provide temporary language assistance services for
walk-ins, telephone calls, and correspondence to the USTO. Such staff members
should be identified by name, office, physical location, business telephone
number, work hours, language, and level of fluency. Bilingual and multilingual
staff may assist with contacts made by LEP persons to the USTO. Because ofa
conflict of interest, however, UST staff will not act as interpreters for LEP debtors
at meetings of creditors where the debtors are questioned under oath.

¥ Bankruptcy Information Sheets contain general information on chapters 7, 11, 12, and
13 of the Bankruptcy Code, describe how a bankruptcy discharge operates, and explain the
criteria for reaffirmation agreements. These documents are currently available in English,
French, Spanish, and Vietnamese and will be translated into additional languages as needed.

4
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. In-person interpreters and telephone interpreters who provide language assistance
services at meetings of creditors will be placed under oath along with LEP
debtors.

2. Electronic Information

Each designated USTO that maintains a web page accessible to members of the general
public should include information on the availability of language assistance through or by the
USTO. Where documents in languages other than English are placed on or accessible through
the web page, information on their availability should be included in the appropriate languages
on the web home page or other initial point of access. This element of the Language Assistance
Plan shall be completed by the end of six months (March 2005).

3. Signage

Where signage within a publicly-accessible duty station or facility maintained or
administered by the USTOs is provided in English, it will also be provided, at a minimum and as
soon as reasonably practicable, in the two most common non-English languages spoken in the
area served by the duty station or facility. Based on currently available data, this will be required
where more than 25 percent of the population within those language groups speak English less
than well. Available data includes, but is not limited to, language and demographic census
information pertaining to the area or region served. Currently, U.S. Census 2000 data is
available concerning LEP populations broken down by state and locality for use by the
designated USTO pilot districts. This element of the Language Assistance Plan shall be
completed by the end of six months (March 2005). By the end of three months (December
2004), each designated USTO will develop and file with EOUST a signage implementation
report and timetable. )

4.2.3 Component-Specific Language Assistance Initiatives

In the discharge of its legal and civil enforcement activities, EOUST will complete and
submit fo CRT/COR a report of all designated USTOs’ language assistance services to ensure
that its LEP practices are consistent with the compliance standards for entities receiving federal
financial assistance as set forth in the LEP Guidance for DOJ Recipients, reprinted at 67 FR
41455, This will be accomplished by the end of 24 months (September 2006).

4.3 Staff Training

Employees expected to implement the language assistance initiatives set out in EQOUSTSs’
Language Assistance Plan should be knowledgeable about: (1) the nature and scope of language
assistance services and the resources available through their employing component; and (2) the
procedures through which they may access those services to assist in the discharge of their
respective duties. By the end of six months (March 2005), all employees identified by USTOs as
being critical to the implementation of the Language Assistance Initiative shail:
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1. be provided with written information on the scope and nature of available or
planned language assistance services and the specific procedures through which
such services can be accessed at the employee’s work location; and

2. develop and incorporate into new employee orientation and/or training programs a
module on the nature and scope of language assistance services and the specific
procedures through which each employee can access those services.

4.4 Outreach

LEP individuals in need of language assistance services should have reasonable notice of
the availability of such services. Designated USTOs with significant LEP contacts will
undertake appropriate written and oral outreach efforts designed to alert LEP communities and
individuals as to the nature, scope, and availability of the language assistance services set out in
EOUSTS’ Language Assistance Plan. In the area of outreach, the EOUST and designated USTOs
will take the following actions:

L. Where documents are available in languages other than English (e.g., Bankruptcy
Information Sheets), the English version will include a notice of such availability
in all languages in which the document is available,

2. Where documents are available for viewing or downloading through a component
web page in languages other than English, an indication of such availability in
each of the relevant foreign languages will be included on each web page.

3. To the maximum extent possible, the EOUST and designated USTOs will strive
to inform Stakeholder organizations of the nature and scope of available language
assistance services through appropriate oral and written means.

4.5  Monitoring

Language Assistance Plans should be periodically reassessed to ensure that the scope and
nature of language assistance services provided under the Plan reflect updated information on
relevant LEP populations, their language assistance needs, and the USTOs’ experience under the
Plan. Over the next 36 months, the EQUST will take the following actions to monitor the
effectiveness of its language assistance initiative and to assess the possible need for
enhancements or modifications to those initiatives.

1. By the end of 12 months (September 2005), the EOUST will devise, with
consultation from the CRT/COR, appropriate methods to assess USTO activities
under the Language Assistance Plan.

2. By the end of 15 months (December 2005), ail designated USTOs will submit a
LEP Pilot Project Report to the EOUST,
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By the end of 18-21 months (March-June 2006), the EOUST will conduct a
review of the LEP Pilot Project and the EOUSTSs’ Language Assistance Plan.

By the end of 24 months (September 2006), the EOUST will submit a report of
the LEP Pilot Project to the CRT/COR. The BOUST will also develop a revised
Language Assistance Plan for all USTOs with recommendations regarding a
phased-in, nationwide expansion of the Language Assistance Plan.

By the end of 36 months (September 2007), the EOUST will provide a report to
the CRT/COR on the progress of the phased-in, nationwide implementation of the
Language Assistance Plan.
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COMMUNITY

EGAL SERVICES, INC.

1424 Chestnur Street, Philadelphia, PA 19102-2505
Phone: 215.981.3700, Fax: 215.981.0434
Web Address: www.clsphila.org
September 5, 2006

Executive Office for US Trustees

Credit Counseling Application Processing
20 Massachusetts Avenue, 8% Fl
‘Washington, DC 20330

Re: EOUST Docket 100
Comment on Proposed Rule

Dear EOUST Staff:

On behalf of an agency that serves low incorne debtors in bankruptcy, many of whom are
limited English proficient (LEP), I submit these comments in an effort to assist your office in
improving the application and approval process to' minimize discrimination against LEP debtors.
The comments are divided into sections which define the deficiencies in the current system and
proposed rule, proposed changes to the rule, proposed changes to the forms and proposed changes

in EQUST’s management of the system.

EXISTING LANGUAGE ACCESS PROBLEMS IN THE SYSTEM

There are numerous debtors across the country who don’t speak, understand or read enough
English to benefit from participating in English only ¢ounseling programs. We have experienced
a number of problems with providers and EOUST since last year with respect to language access.

Those problems include:

> Lack of information on language services
As you know, the EQUST listings of approved providers disclosed no
language information for six months or more after bankruptcy reform went

>

into effect.
EOQUST currently displays language information specific to each provider,

but the information is not specific enough to allow clients to exercise
informed choices about the nature of the services provided. Many entries are
under the heading “languages other than English”which lists languages
without identifying whether the services are direct counseling in a second
language, in person interpreting, telephone interpreting or translation of a
web based program.

> Information on the EOUST lists is not reliable.
language capacity which is unknown to the public, the UST, and even some
customer service staff of the provider, while others claim capacity that they

cannot provide.

Some providers have

EXHIBIT I
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The websites for many providers do not provide any readily locateable
information about language services, including those which are listed as
providing such services.

Many providers have no language services. According to posted information, a large
number of approved providers have no capacity to provide services in any languages
other than English.

Some providers offer services only in Spanish or a few other languages.

Rather than assisting LEP debtors unable to locate counseling they can participate in,
UST staff and EOUST have attacked debtors who filed when no services could be
located, and have denied requests from counsel to provide referrals, provide
interpreters or to waive the requirements.

Some providers are expecting debtors to provide their own interpreters, without
regard to whether the interpreters aré competent or free. ’
Availability of language services is much worse with financial management courses.
LEP clients have fewer providers to choose from and, when interpreters are used, will
generally require sessions that are much more lengthy and less informative than
English speaking debtors.

Some LEP clients have been delayed in filing or were unable to access the
Bankruptcy Court due to the unavailability of counseling, have faced delay or denial
of a discharge when debtor education couldn’t be found, or faced other obstacles,
delay and expense solely due to their English language ability.

The US Trustee is charged by numerous provisions of the bankruptcy code with the
responsibility to create and monitor the credit counseling and financial management systems which

. provide effective services to debtors through a large number of agencies, most of which are non
governmental organizations. Because these services are provided to the public only through agencies
which are approved and monitored by EOUST using comprehensive and detailed criteria, the
riately viewed as a federally conducted program. Accordingly, EOUST
is required by the provisions of Executive Order 13166, 65 Fed. Reg. 50121 (August 6, 2000) to
ensure that LEP debtors can “meaningfully access” the educational programs which are being
delivered pursuant to federal standards. The importance of non-discriminatory management of the
programs cannot be overlooked. Consumers who are unable to access credit counseling are denied
access to the benefits of the US Bankruptcy Courts and those unable to access debtor education
courses are denied the benefit of a discharge of their debts. Others may face delay, difficulties and

expenses based on their English language ability.

counseling system is approp

The process. by which EOUST sets criteria for approval and standards for practice by
agencies provides the means by which to ensure that the systems are conducted in a manner
consistent with the Executive Order and DOJ policy. EOUST has inappropriately decided at the

outset, and in drafting the rule, not to set language access policy for providers.

§58.15
This section establishes criteria for agency approvals and should be modified to mandate that
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the agencies provide language appropriate services. A new section (j) should be added and reference
made to it as a requirement in section (b).

i) Language Access. Each agency must:
(i) Submit with each application for approval or re-approval the agency’s written
Language Assistance Plan which meets the standards set forth in the DOJ LEP Guidance. 67
F.R. 41455 (6/18/02) applicable to DOJ grantees. notwithstanding whether the agency

actually receives financial assistance from DOJ;

(ii) At no charge to clients, provide language services so that LEP clients can
meaningfully participate in counseling sessions;

(iif) In any print or electronic advertising ofits services. including an Internet website.
plainly disclose that the agency will provide free language services to LEP clients. The
agency shall further disclose the specific languages other than English in which it is capable
of providing uninterpreted counseling sessions.

§58.16
No chianges are recommended here. However, I do recommend changes to the application

forms as explained below.

§5825
The qualifications for approval of personal financial management classes should be amended
to cover language access requirements as follows:

(£)(5) The provider shall also devise plans to modify learning materials and methodologies
so that limited English proficient debtors can meaningfully participate in the course. The plans
should differentiate between the methods to be used when the course is taught directly in a language
other than English and those to be used when an interpreter is involved.

(i) Language Access. Each provider must:

(i) Submit with each application for approval or re-approval the agency’s written

Language Assistance Plan which meets the standards set forth in the DOJ LEP Guidance, 67
F.R. 41455 (6/18/02) applicable to DOJ grantees, notwithstanding whether the agency

actually receives financial assistance from DOJ;

(ii) At no charge to clients, provide language services so that LEP clients can
meaningfully participate in debtor education sessions: and

(iii) In any print or electronic advertising of its services, including an Internet website,
plainly disclose that the agency will provide free language services to LEP clients. The
agency shall further disclose the specific languages other than English in which it is capable
of providing uninterpreted counseling sessions. All language specific information shall

distinguish between languages in which the agency can provide uninterpreted instruction in

the client’s primary language. those which will involve an interpreter, and shall further
distinguish between instruction provided in-person. by telephone or by Internet.

[58)
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[Renumber subsequent subsections.]

(K()(vii) A statement that the provider will provide language services so that LEP clients

can meaningfully participate in courses.

viii) A list of the languages in which instruction can be provided directly by bilingual

instructors without the use of interpreters and a list of languages which the agency can
provide instruction through a qualified interpreter. Each list shall distinguish whether the )
instruction is provided in person, by telephone or by Internet. ;

FORMS AND INSTRUCTIONS
Application

Add new section 7.2.
72 Attachto Appendix E a report which tabulates, by counseling method and by

language, the number of LEP clients served and the forms of language

assistance provided.

Instructions - Credit counseling.

1. Section 4.4. Add to end of paragraph: The agency shall not charge LEP clients
extra fees for language services.

2. Section 5.4. Language Access. The agency must make a good faith effort to hire
bilineual counselors who can provide imstruction in languages other than English, and

bilingual non-instructional staff who can provide customer service to LEP clients or act as

interpreters for other staff. In completing Appendix D. a counselor with Second Language

Fluency is fully and demonstrably fluent in a language other than English, including terms
likely t g 5 nterp: g

kely to be used in the credit counseling course. Trained interpreters are staff. includin,

counselors. who are available to provide interpreting services, demonstrably fluent and

trained in interpreting techniques and ethics.
3, Section 8.1, The Agency must also disclose to LEP clients that it will provide

free language services so that LEP clients can meaningfully participate in courses.

Appendix A
It will provide meaningful access to counseling to LEP clients and will

21.
implement the provisions of its written Language Assistance Plan, a copy of which must be
submitted with the application.
Appendix C !
The form currently and appropriately distinguishes between the languages available
for each form of counseling - in person, telephone, telephone/internet and Internet. The form
should be further improved to distinguish the manner in which cach language is serviced for

the methods other than Internet.

Direct second language instruction. Instructors demonstrably fluent in a second
language provide counseling to the LEP debtor in his or her primary language, without an

4
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interpreter. This method is faster and more accurate for the instructor as well as the client

as compared to interpreted sessions.
Interpreted instruction. A monolingual instructor conducts the session in English

with the assistance of a qualified professional interpreter in person or by telephone. This
approach may take three times as long as direct instruction, is less accurate and more difficult
for both instructor and client. With wireless equipment and extremely well qualified
interpreters, simultaneous interpretation could be used in classroom settings and would

largely reduce the extra time needed to complete the course.
Because of the dramatic differences in ease of use, time needed, and benefit, the

availability of language services should be determined and published in much greater detail
to allow informed choice by clients.

The last section of the page should be modified to allow space to specify what
languages are available for in person counseling at each location.

Appendix D
A new section should be added to gather language information on counselors. Under

Language Skills, two check boxes could be added: Second language fluency and Trained
interpreter. This information should be expanded to gather data on non-counseling staff as
well, since they may be involved in customer service and could act as interpreters. Note

relevant instructions should be changed to explain this as noted earlier.

Appendix E
Add new box below the first one for “Total number of LEP clients counseled.”

EOQUST Management of System .
As can be seen from the attached letter of May. 18, 2006 from a large number of

organizations, language access problems have been brought to the attention of EOUST for over a
year with minimal response. The lack of response is exemplified by the office’s failure in issuing
these proposed rules to provide any guidance to providers to increase language services. Inviolation
of EO 13166, EOUST continues to act as if language is the debtor’s problem and that it has little
concern or responsibility if LEP clients have less access to bankruptcy and bankruptey counseling
than English proficient clients. In the interests of justice and fair treatment, EOUST ought to be
actively involved in managing the counseling system to eliminate language bias and should take
responsibility to aid LEP clients who encounter language barriers in the bankruptcy system.

The existing EOUST website which lists available providers is poorly presented and
extremely difficult to use, particularly with respect to language information. A more professional
presentation would help all consumers by eliminating the following problems:

The two lists exist as 2 single document covering all providers in all districts, with
links to states rather than specific districts. This requires the user to scroll through
the list, which has no markers identifying the district the user is in along the way

>
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except when crossing into a new district, making it very easy to get lostand even end
up in the wrong state. The list would be better if district links went to separate pages

for each district.
Consumers seeking to print a list of providers in their district cannot do so easily,

since the website will prepare for printing a huge and redundant list covering the
entire state. For Illinois, for example, the list is 100 pages long.

The language data, as noted earlier, does not distinguish between interpreted services
and direct services in the client’s language.
The language data is not consistently specific to the method of instruction and

location. Thus, for example, an LEP client seeking Spanish in person counseling at
location A may not realize that the agency only provides Spanishat location B, which

is too far away.
There is no method to conduct searches on the page to jsolate a perticular language,
location, counseling method, etc.

EOUST needs to aggressively change its approach to language to conform to federal policy.
This change would help the UST program in fulfilling its mission across the board. A change would
not only reduce national origin discrimination in the bankruptcy world, it would also enhance the
ability of trustees to gain accurate information from LEP debtors. Obviously, LEP debtors
themselves would be placed in a better position to signifieantly benefit from bankruptcy counseling

and debtor education.

Please feel free to contact me at puyehara@clsphila.org or 215-981-3718 to follow up on
these concerns.

Enclosure

Sincergly,

A4

PAUL M. UYEHARA
Staff Attorney
Language Access Project
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COMMUNITY LEGAL SERVICES
OF PHILADELPHIA

August 24, 2007

Clifford J. White IIT

Director

Executive Office for US Trustees

US Department of Justice

20 Massachusetts Avenue, NW, Suite 8000
Washington, DC 20530

Re: Language Access Matters

Dear Mr. White,

I write to follow up on several issues discussed at our meeting on June 27 in Philadelphia,
one of which you specifically requested.

1. Internet Listings of CC/DE Providers

Although there has been improvement since the launch of the credit counseling and
debtor education programs, further improvement is called for in the language capacity of
providers and the manner in which the lists are arranged on the EOUST web site. The provider
lists now disclose the purported language capacity of each agency, and can be sorted by
language.

Using the pull down menus for languages other than English and Spanish generates a
national list of all providers for the language selected. This set up is cumbersome as it requires
the user to slowly scroll down the list until the desired district is found. The system would be
more user friendly if the selection could be made by district and language and linked to a list of
only those providers.

The number of providers in languages other than English and Spanish is inadequate.
Many limited English proficient (LEP) debtors will be forced to use a single provider as there is
no choice. For example, only one provider provides classes in Arabic, even in a Jocation such as
Detroit that has a large Arab-American population. Korean and Mandarin speakers have only
two national providers available for credit counseling, although there is a third Mandarin agency
in some districts. English speakers, on the other hand, can choose from 21 competing credit
counseling agencies in Alaska and 54 debtor education programs in Maryland. Were EQUST to
be more demanding of providers, there would be more choice and competition.

The terminology in the lists is confusing. Most second language services are labeled

“Translator Only.” The term isn’t defined anywhere, but presumably means that the counselor
will use an interpreter (who will render what each says into the spoken langnage of the listener).

weBRHIBIL dre

1224 CHESTNUT STREET, PHILADELPHIA, PENNSYLVANIA 19102 P 215.981.3700 F 216.981.0434



164

Clifford J. White I
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Since translators work only with written words, the term suggests that the paperwork will be
available in the debtor’s primary language, but the discussion will be conducted in English only.
Tt is common for the uninitiated to confuse the terms interpreting and translation, but they are not
the same.

Likewise, some listings say “Printed Materials Only,” suggesting that handouts are
translated into the debtor’s language, but there is no way for the counselor to talk to that person.
These listings are so dubious that they should not be permitted except for sessions done
exclusively on the Internet. To the extent that specific Internet providers are set up to conduct all
communications in writing with the debtor, sessions conducted without an interpreter can be
meaningful. The web listings should always separately disclose if interpreting is provided for
conversations and if Internet content and other materials are translated.

Equally problematic is the lack of other language information. The best method of
conducting counseling for LEP debtors is to use bilingual counselors who are able to carry out
the session in the debtor’s primary language, without an interpreter. This is tremendously more
efficient and economical for both the provider and the debtor, since using an interpreter will
likely make the session run three times as long as a same-language session and can easily incur
interpreter costs that far exceed the fee charged to the debtor. Although there is presumably a
certain amount of bilingual capacity in a number of languages among existing staff, no listing
states that services will be provided directly in any second language. The web site should inform
debtors whether the session will be conducted by a person who speaks their language or through
the use of an interpreter.

The FAQ section on the website continues to include erroneous information regarding the
responsibility of providers to provide language services to LEP debtors. According to your web
site:

Q: What efforts should approved credit counseling agencies undertake to
accommodate clients who have no or limited proficiency in the English language?

A: Approved agencies should make every reasonable effort to
accommodate clients with limited or no proficiency in the English langnage. Such
accommodation may include providing services in the client's language;
permitting community volunteers, friends, or family members of the client to
attend the credit counseling session and provide translation; or referring the client
to an approved agency that offers services in the client's language.

This public misstatement of policy continues to undermine EOUST efforts to provide language
access. This langnage does not conform to the requirements of Executive Order 13166, the DOJ
LEP Guidance or the DOJ Implementation Plan. Fundamentally, the FAQ response fails to
recognize that it is the agency’s responsibility to provide meaningful access to its services, not
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debtor’s. The suggested use of informal interpreters provided by the debtor is contrary to this
mandate and also will result in poor communication and incomplete disclosure by debtors of
important information, thereby further degrading the purported benefit of the counseling
sessions. And again, the inaccurate use of “translation” instead of “interpretation” should be
eliminated.

2. Southern District of Florida. As I mentioned, operations in the Southern District of
Florida need your immediate attention. There are three specific problems:

a. The notice regarding the pilot program was removed from the meeting rooms,
leading practitioners to think that the UST has ceased providing language services at
3471%s.

b. The UST is issuing 341 notices to debtors which incorrectly advise that
“Translation [sic] services are not provided.”. The forms should be immediately
corrected to show that the UST will provide interpreters to LEP debtors and how to
request that one be provided.

¢. In Miami, a private Spanish interpreter is being permitted to be stationed in the
341 meeting rooms and to hire himself out to LEP debtors on a fee basis. In addition
to demonstrating the UST’s abdication of responsibility to provide language access to
meetings of creditors, this practice also illustrates that the use of in-person
interpreters should be considered where demand makes it economical. (In-person
intetpreting is generally more accurate than telephone interpreting.)

3. National provision of interpreter services at 341 meetings.

We discussed the fact that EOUST is not in compliance with its Language Assistance
Plan, which required a report to COR last September on the outcome of the pilot program, with
an update due next month on the national roll out of the 341 interpreter program. We look
forward to an announcement from your office by next month about the national implementation
of the program and again urge you to post the Language Assistance Plan on your web site.

1 think I neglected to note two related matters af the meeting in June. First, the Chapter 7
and 13 Trustee handbooks have not been updated to correctly state the policy on providing
interpreter services and delete the advice to the trustees to use inappropriate interpreters. In
addition, only one of the pilot UST districts, the Eastern District of Pennsylvania, has
information about interpreting posted on its web site. We hope these matters could be corrected

promptly as well.

Finally, last September, I filed comments with your office regarding improvements to the
interim final rules for application and approval of eredit counseling and debtor education
providers to improve language access. We hope they will receive serious consideration as the
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rules are finalized.

Again, | appreciate the opportunity to meet with you and your staff in Philadelphia. My
hope is that with your personal attention, EOUST will be able to move forward aggressively to
ensure that language barriers to the bankruptcy system is minimized consistent with federal and
departmental policy. Iwould be glad to discuss these matters again or provide further feedback
if it would assist your office. Ican be reached at 215-981-3718 or at puyehara@clsphila.org.

Sinc

Vil T

PAUL M. UYEHARA
Senior Attorney
Language Access Project

cc: Henry J. Sommer, NACBA
Kelly Beaudin Stapleton, United States Trustee
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LEGAL SERVICES, INC.

1424 Chestnut Swmeet, Philadelphia, PA 19102-2505
Phone: 215.981.3700, Fax: 215.981.0434
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May 18, 2006

BY FAX: 202-514-0293 BY FAX: 202-307-0672
Clifford J. White, III

Wan J. Kim
Assistant Attorney General Acting Director
Executive Office for United States Trustees

Civil Rights Division

U.S. Department of Justice U.S. Department of Justice

950 Pennsylvania Avenue, NW 20 Massachusetts Avenue, NW, Room 8000
Washington, DC 20530 Washington, DC 20530

Re:  Bankruptey Education Discrimination

Dear Assistant Attorney General Kim and Acting Director White:

On behalf of persons with limited English proficiency (LEP) who may need to avail
themselves of bankruptcy protection, we request your urgent and cooperative response to address
the discriminatory impact of a series of decisions made by the Executive Office for United States
Trustees (BOUST). In violation of Executive Order 13166 and the Department of Justice (DOJ)
Departmental Plan on language access, EOUST has failed to take reasonable steps to ensure that
LEP persons have meaningful access to bankruptcy. Our organizations have a wide range of
experience and concerns - advocating for bankruptey debtors, protecting the civil rights of
limited English proficient people and immigrants, representing low income clients and advancing
consumer interests - and we all agree this issue merits immediate response in order to provide

equal access to the bankruptcy system.

The Bankruptcy Abuse Prevention and Consumer Protection Act of 2005 resulted in a
number of changes in bankrupicy practice when it went into effect on October 17. One dramatic
change was. the requirement that all debtors participate in “credit counseling” before filing a
bankruptey petition, 11 US.C. § 109(h), and that they complete a “personal financial
management” course ‘before obtaining a discharge of their debts, 11 U.S.C. §§ 727(a)(11);
1328(g). The two mandatory courses can be provided only by agencies approved by the regional
offices of the United States Trustee (UST). 11 U.S.C. § 111. The UST has ongoing
responsibility to monitor the approved agencies and the authority to disapprove of those not

providing adequate services. 11 U.S.C. § 111.

In devising and implementing the process to receive applications from prospective
counseling agencies, EOUST did not take into account the needs of LEP debtors. As a result, it

EXHIBIT H
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ely ascertaining their capacity to provide meaningful
the network of approved agencies has very little
LEP debtors. By the end of March, EOUST had
d 241 debtor education agencies, most of which
internet. While some approved credit counseling
providers have some Spanish Janguage ability, and a few claim capability in a limited number of
other languages, most providers are able to deliver instruction only in English. Financial
management course providers have dramatically less language capacity.

approved lists of agencies without adequat
access to LEP persons. Not surprisingly,
capacity to provide meaningful instruction to
approved 142 credit counseling agencies an
provide services nationwide by telephone or

The end result is that LEP debtors are faced with barriers to entry to and exit from the
bankruptcy system related solely and impermissibly to their English language ability. EOUST
has designed, approved and continues to defend a system that results in national origin
discrimipation. Just as EQUST is implementing a program to provide interpreting services to
debtors in section 341 meetings of creditors that will ultimately be applied nationwide, so should
it move quickly to assure that similar services are provided in mandatory bankruptcy counseling

so that can be of benefit to LEP debtors.

debtor advocates have repeatedly brought this problem to the attention
P coordinator, as well as to regional UST’s around the country.
These officials have not acknowledged or addressed the discrimination which would likely flow
from their failure to plan to provide effective services to LEP debtors. So far as we are aware,
EOQUST response has been limited to the following:

Since last summer,
of EOUST staff, including the LE

EOUST has inquired of the already approved agencies as to their language

1.
obtained had not been released to the public until this month.

capacity. The information they
The information is in a cumbersome format.

erpreters for LEP debtors so that

2. UST staff have refused requests to provide ints
yers to have the debtor bring a

they could participate in the courses. Some have advised law
bilingual relative to interpret.

3. Rather than providing assistance, UST’s have moved to dismiss bankruptcies filed

by LEP debtors who filed a petition after being unable to find a provider.

4. One or more UST’s have taken the curious position that if adequate services are
being provided to non-LEP debtors by the agencies approved in a district, then the agencies must
rvices to LEP debtors as well. They have refused to issue a

also be able to provide adequate se
determination that, with respect to LEP debtors, the approved agencies are unable to provide
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adequate services, thereby allowing those debtors to file bankruptcy without completing debt
counseling. 11 U.S.C. § 109(h)(2). The UST has taken this position even when there is no
dispute that counseling is unavailable from any approved agency in a given language.

5. Even after the bankruptcy judge waived the debt counseling requirement for a
Creole speaking debtor in Miami, after finding that no agencies could provide him with credit
counseling, the UST moved for reconsideration. The motion will be heard on May 24.

EQUST staff may have unknowingly violated the provisions of Executive Order 13166
and the DOJ Departmental Plan at the outset. However, once informed of the issue, staff in
EOQUST and USTO’s have, as far as we can tell, only compounded their errors. -They are
denying LEP persons meaningful access to the bankruptcy system. For these reasons, we felt it
necessary and appropriate to bring this matter to your attention to get EOUST moving quickly in
another direction. We ask that EOUST, in consultation with advocates and Civil Rights Division

staff, immediately undertake remedial action including:
1. Add to the approval criteria for all counseling agencies a requirement that each

provider must document its compliance with the DOJ guidance on language access as if it was a
DOJ grantee. Apply the criteria to new applicants as well as to the annual review process for

approved agencies.

2. Require all agencies to report. their language capacity and reorganize published
lists of approved agencies so that they are separated into language categories, e.g. English only;
English/Spanish; and Other (specify).

3. Issue a determination that because adequate counseling is not available to LEP
debtors, counseling requirements are waived for them pursuant to 11 U.S.C. §§ 109(h)(2),

727(a)(11) and 1328(g)2). In the alternative, EOUST could agree to provide free, qualified
interpreters for debtors as well as translation of written materials needed for the courses.

4. Require that UST’s provide active assistance to LEP debtors when they encounter
language barriers created by EOUST and cease moving for dismissal or denial of discharge when
LEP debtors do not. take credit counseling and financial management courses which are not

accessible to them.

5. Publicize the changes in the counseling approval process and notify the public
that EOUST will ensure that the bankruptcy education courses will be made accessible to LEP
debtors or waived.
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6.
nationwide
training, public notice and vigorous

language access is provided nationwide in the services that are provided o

and UST.

We would welcome the opportunity to meet
‘We would be glad to. assemble a volunteer committee to work with staff of bo
Please direct communications to Paul M. Uyehara of CLS at 215-

to implement these changes.

981-3718 or puyehara@clsphila.org.

Thank you for your consideration.

QAL

CATHERINE C. CARR
Executive Director

On behalf of the following organizations:

Arab American Action Network,
Chicago, IL

Asian American Justice Center.
‘Washington, DC

Asian American Legal Defense and
Education Fund
New York, NY

Asian American Resource Workshop
Boston, MA
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Update the Language Assistance Plan for BOUST so that is covers all operations

and make the plan available to the public. Make other changes as needed, provide
monitoring of staff and counseling agencies to ensure that
r overseen by EOUST

with you to discuss urgent remedial action.

Sincerely,

Al

PAUL M. UYEHARA
Staff Attorney

Asian Law Caucus
San Francisco, CA

Asian Pacific American Agenda Coalition
Boston, MA

Asian Pacific American Legal Center of
Southern California
Los Angeles, CA

Boat People SOS, Inc.
Falls Church, VA

th of your offices




Brennan Center for Justice at NYU School

of Law
New York, NY

Center for Economic Progress
Chicago, IL

Center for Responsible Lending
Durbam, NC

Chinese for Affirmative Action
San Francisco, CA

Community Legal Services Inc.
Philadelphia, PA~

Congreso de Latinos Unidos, Inc.
Philadelphia, PA

Consumer Bankruptcy Assistance Project
Philadelphia, PA

Consumer Federation of America
Washington, DC

Consumers Union of U.S., Inc.
Yonkers, NY

El Comité de Apoyo & Los Trabajadores
Agricolas (CATA), the Farmworker Support

Committee
Glassboro, NJ & Kennett Square, PA

Hispanic National Bar Association
Washington, DC

Japanese American Citizens League
San Francisco, CA

Law Center for Families
Oakland, CA

171

Lawyers' Committee for Civil Rights Under

Law
Washington, DC

Mexican American Legal Defense and
Educational Fund
Los Angeles, CA

National Asian Pacific American Bar
Association
‘Washington, DC

National Association of Consumer
Advocates
Washington, DC

National Association of Consumer
Bankruptcy Attorneys
Washington, DC

National Association of Judiciary
Interpreters and Translators
Seattle, WA

National Consumer Law Center
Boston, MA

National Council of La Raza
‘Washington, DC

National Health Law Program
Los Angeles, CA

National Immigration Law Center
Los Angeles; CA

Neighborhood Economic Development

Advocacy Project
New York, NY

Pennsylvania Immigration and Citizenship
Coalition
Philadelphia, PA
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Southeast Asian Mutual Assistance

The Sikh Coalition

New York, NY Associations Coalition
Philadelphia, PA

South Asian American Leaders of

Tomorrow Voces Sin Fronteras/

Silver Spring, MD Voices Without Borders, Inc.
Wilmington, DE

ccl
Members, Congressional Hispanic Caucus

Members, Congressional Asian Pacific American Cancus
Members, U.S. Senate Judiciary Subcommittee on Administrative Oversight and the Courts
Members, U.S. House Judiciary Subcommitteé on Commercial and Administrative Law
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Ms. SANCHEZ. Thank you, all of you, for your testimony.

We will now begin our questioning, and I will begin by recog-
nizing myself for 5 minutes.

Judge Cristol, you cite numerous examples in which the program
focuses on debtor abuses while ignoring creditor abuses. On the
other hand, you note in your written testimony that neutrality has
actually been maintained in North Carolina and Alabama.

Can you explain the probable causes of that?

Judge CRISTOL [continuing]. Those that have been excluded from
the U.S. Trustee Program or the Department of Justice, they are
operated by the judiciary, and they seem to operate very well and
impartially, without what I regretfully say appears to be politicized
input from Washington.

Ms. SANCHEZ. Thank you.

Ms. Powers, you stated in your testimony that during your time
with the program, and I am quoting you here, “little focus or train-
ing emphasized creditor abuse” while you were employed there.

Why do you think the program isn’t focused on creditor abuse?

Ms. POWERS. Admittedly, it is a complex law and for the UST to
get up to speed in terms of its oversight and its enforcement re-
sponsibilities, it was all encompassing.

So in fairness to the U.S. Trustee, it would have been difficult
during that particular time to do much else except to get ac-
quainted with the new law. But even before the new law, it seemed
as though the order of the day was debtor abuse that the training
focused on.

Ms. SANCHEZ. There is often a phrase that is used—and that
could happen in a whole lot of ways——

I think, to use your own words from your testimony, that there
was micromanaging and bureaucracy going on, but why?

Ms. POwWERS. I am not really certain. Again, in defense of the
United States Trustee’s Office, I think there was a lot of attempts
to get up to speed with the new law and to have some uniform poli-
cies.

So I believe that the application and the mean test and so forth
was an obviously important focus.

Ms. SANCHEZ. In your opinion, do you think that maybe there
was an overemphasis on that—other things that could have gone
on?

Ms. POWERS. Well, realistically, though, that was a major over-
haul of the law. So maybe it would have been nice to focus on other
things, but there really probably wasn’t simply enough time.

What I thought was problematic with the micromanaging aspect
was the fact that I really felt as though the judgment of the indi-
viduals in the field offices, the people that understood their commu-
nities, it didn’t seem as though that really mattered. I felt that that
was my biggest problem with that.

Ms. SANCHEZ. Mr. Uyehara, you stated in your testimony that
the program used aggressive and wasteful questioning of debtors at
creditors’ meetings and brought dismissal of consumer bankruptcy
cases for minor alleged errors or defects.

Let me ask you, why do you think the program is using those
practices?
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Mr. UYEHARA. Again, Madam Chairwoman, I think this goes
back to the approach that is being taken—the problem that exists
in the bankruptcy system investigating fraud on behalf of the debt-
ors, when, in fact, that is not really a problem in the system today.

There are lots of papers that have to be filled out. It is possible
to make mistakes, but it is not mistakes that are only made on one
side of the game. Mistakes are made on both sides of the game.

I think the point is that the system needs to be policed in a neu-
tral way for all the parties.

Ms. SANCHEZ. Do you think that the sort of overzealousness with
which they are scrutinizing paperwork, for minor errors, single
versus divorced—I am divorced. I certainly consider myself single,
because I have been divorced for a number of years, and if I were
asked to check that off on a form, I am sure that I would put sin-
gle. Do you think that that is a case of focusing on very miniscule
problems—that should better focus on, perhaps, creditor abuses?

Mr. UYEHARA. Yes. I know it is one of many examples listed in
the written testimony gathered by the national membership. It
does illustrate situations where questions are being asked that are
insignificant. Money is being expended when a trustee requires a
debtor or threatens a debtor that papers have to be re-filed to cor-
rect insignificant information, in some cases, that is entirely correct
to begin with.

That person is either going to stumble through it, if they are un-
represented, and if they do have an attorney, they are going to
have to pay their attorney money that they can’t afford to pay, for
no purpose.

Ms. SANCHEZ. Thank you. My time has expired.

So I will now recognize the Ranking Member for his questions.

Mr. CANNON. Thank you, Madam Chair.

I was a little surprised when Judge Cristol started talking about
the dogs, and I realized that I hadn’t read the title of today’s hear-
ing, which is whether we have a watch dog or an attack dog.

I suppose that is a conclusion one has before one comes into a
hearing like this.

I wanted to thank Mr. Wedoff for his work on the rules. I think
that we started with a difficult program. We have implemented
rules. There have been a lot of changes. And the focus here ought
to be have we gotten to the point where this is working, so that
we don’t have these anecdotes like little old ladies wetting them-
selves because they were interrogated too aggressively.

This is not about anecdotes. This is about how the whole system
is working. And I will tell you that in the process, I was Chairman
of this Committee for 4 years while we developed this program and
trying to get it passed, and I was terrified of what it would do,
until I found myself on an airplane with a trustee who was very
interesting.

He talked about how these things in the bill. So when I realized
who he was, I asked him, “How do you think it will actually work
in practice,” and we spent 4 hours talking about how it could be
implemented.

And I think, Mr. Wedoff, what you have done is the kind of im-
plementation that he was talking about—and I suspect with as
many trustees——
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But my question now is—I think the bill had the ability to be im-
plemented. We have had 2 years after passage to implement it.
And how are we doing? Not are there people that have problems
or defects or maybe an individual here or there who overreached
and who criticized or who required a re-filing of the documents be-
cause of a distinction between being single and being divorced.

Those don’t seem to me to be very important to this Committee.
What seems to me to be important to this Committee is how are
these things actually working prospectively.

And let me direct a question to Mr. White and Mr. Wedoff. In
your experience, and recognizing I am not talking about those situ-
ations where maybe somebody got up off the wrong side of the bed,
or had too strong a cup of coffee or not enough coffee and, there-
fore, was a little rough in his interrogation. Do we have systems
that are implementing the intention of the act, which is to balance
the problem of people who use their credit cards in anticipation of
bankruptcy perhaps,as opposed to people who have bankruptcy be-
cause they have the kinds of problems that Judge Cristol talked
about, who tend to be honest people who have a problem in their
lives?

Is the system—and I expect we are going to see it from a couple
different perspectives, but, Mr. White and Mr. Wedoff, could you
give us an idea of how the system has evolved and is it actually
working?

Mr. White?

Mr. WHITE. Yes, Mr. Cannon. I think that the systems are in
place to implement the statute in an effective way. Now, it is going
to be some period of time before we have enough to data to know
what ultimate impacts are, of course.

But to turn to just a couple of the major areas where we do have
some interim data—I am sorry, sir.

Mr. CANNON. And what you are seeing is that it is an iterative
process. You are going back and looking and looking and trying to
improve it. I take it that is the essence of what you are saying.

Mr. WHITE. We absolutely are doing that. So for example, in
some data that I tried to reflect in the testimony, when we look at
the means testing system, we look to see not only are we filing mo-
tions, but, also, how are we exercising discretion in the aggregate.

The proof is in the pudding. I cannot answer anecdotes that I
don’t have personal knowledge of that I am hearing about for the
first time and it was a field operation of 1,300 people and 750,000
cases. I can’t guarantee you that there was nothing done that
shouldn’t have been done better.

But I think we are doing a good job, and one indication is if you
look at the fact that almost one out of every three cases that, under
statutory formula, is presumed abusive, we stand down and don’t
file a motion because we find that there were special cir-
cumstances.

So we have tried to take the discretion Congress has given us so
that we bring only meritorious cases.

Credit counseling, which has received some attention, I recall at
the last hearing where I appeared, at a general oversight for this
Subcommittee, there was a lot of concern with regard to protecting
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debtors and, in part, because we all knew that the credit coun-
seling industry was a troubled industry.

Congress, for example, conducted numerous hearings, finding
abuses. So the last thing we wanted to do was to have the justice
department give an imprimatur, an approval, of credit counselors
who would then scam the very debtors they were designed to as-
sist.

So what have we found? The Government Accountability Office
gave us a very favorable report last April with regard to the fact
that we had an effective screening mechanism. It also helped iden-
tify a future research agenda so we can continue to look at out-
comes and results.

Also, though, in that report, it looked at limited English pro-
ficient debtors and are we making progress in addressing those
needs and gave the U.S. Trustee Program very high marks.

So virtually every indicator I can see now, we continue to need
to reevaluate what we are doing at all times. We need to look at
the data. We need to conduct oversight of what we are actually
doing in the field on a day-to-day basis.

But when you stand back and you look at the forest through the
trees, you see that there are systems in place, there are reasonable
mechanisms, and the horror stories with regard to means testing
and the terrible effects, we have ameliorated, I think, those con-
cerns a great deal and also with credit counseling.

I could go down a number of other areas, as well. And I would
also just mention, not to take up all of your time, but in chapter
11, we have substantial responsibilities with business reorganiza-
tion cases where we have enforced the law vigorously there, too,
sought independent examiners, trustees, to oust management in
cases where there is suspected wrongdoing and we have been very
aggressive in enforcing those provisions, as well, all of which make
demands on our resources.

So I would suggest that the people of the U.S. Trustee Program
deserve a pat on the back for the job that they have done particu-
larly in the field to make the system work. It was a Herculean ef-
fort and we have had substantial success.

Ms. SANCHEZ. The time of the gentleman has expired, but I will
allow Judge Wedoff to respond. If you could do so briefly, I would
appreciate it.

Judge WEDOFF. I think I can, Madam Chairwoman.

The question really has two parts. One is, are we implementing
effectively the law that is in place right now and, secondly, is the
law that is in place right now the best we can do in bankruptcy?

I think, as a judge, my responsibility is primarily in the first
area, and I am proud of the work that the rules committee did.
With the help of the U.S. Trustee Program, I think we have a set
of rules and forms to implement that really is true to the spirit of
that legislation and what it was attempting to do, while still hav-
ing a workable formula, a workable program.

I think that bankruptcy is still a possibility for people who genu-
inely need it. Whether we can have a better system, Representative
Cannon, I have to tell you, I came up, with Judge Tom Small, with
a number of suggestions that might be able to be more effec-
tive—
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I still think there are ways it could be more effective, but, again,
my role as a judge is to interpret the law and apply it as it is writ-
ten, not as I wish it were.

Mr. CANNON. May I just comment, Madam Chair, that the ability
to create rules in an iterative process is much simpler than the
ability to actually create legislation, with many different interests.

Thank you and I yield back.

Ms. SANCHEZ. Thank you.

At this time, I would like to recognize the gentleman from Geor-
gia, Mr. Johnson, for 5 minutes.

Mr. JOHNSON. Thank you.

Mr. CANNON. Would the gentleman yield? Because the gentleman
is attacking the process that I was——

Mr. JOHNSON. I would yield.

Mr. CANNON. I thank the gentleman. There are certainly credit
card companies that have interests, but the purpose of—this is a
bipartisan bill that was an attempt to solve problems. It was an at-
tempt to create an environment where people who are poor could
have access to credit at the lowest cost.

Mr. JOHNSON. Reclaiming my time. It was a very punitive re-
sponse to a problem that did not exist. There was no fraud. And
consumers were already being protected by existing laws in effect
at that time.

So to the extent that it was bipartisan, I have to blame both par-
ties——

But at any rate, I want to ask, Mr. White, according to your tes-
timony, approximately what percent of consumer cases are ulti-
mately dismissed for abuse under the new means testing criteria?
Does this mean that, well, less than 1 percent of chapter 7 cases
are dismissed for abuse, even though proponents of these reforms
claim that that percent was going to be ten times higher?

Please explain the differences.

Mr. WHITE. Well, I don’t know that I can give you a definitive
answer at this point, but based on the data that we do have, we
have exercised restraint, as I said, with regard to declining 30 per-
cent of all cases that are presumed abusive under the statutory for-
mula, because there are special circumstances and Congress told us
we could exercise that discretion.

Nonetheless, we are filing motions to dismiss per 1,000 cases at
a higher level than pre-BAPCPA, which would seem to suggest that
the objective standard in the new statute does allow us to identify
abusive cases, while, at the same time, giving us discretion to
stand down when bringing a case to dismiss would not be the ap-
propriate thing to do.

Also, what is done in the statute here is that for the first time,
you have, instead of the old objective standard of substantial abuse,
you have a more objective standard. What we cannot get measured,
Mr. Johnson, is to what extent having an objective transparent
standard, everyone filing bankruptcy should know whether they
will be presumed abusive and potential consequences of that objec-
tive finding, we don’t know how many then decide not to file bank-
ruptcy versus selection of chapter 13 instead of 7.

So there are a whole constellation of factors that are at play. It
is interesting, too, at that the hearing 18 months ago or so, the
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question was, “What draconian results are we going to have be-
cause of mean testing?” Now, the question I often receive at semi-
nars or where I go is, “Does it make a difference?” There is not
enough of a change. There aren’t enough percentage of debtors
being dismissed.

But it is just kind of interesting how the arguments go full circle.
So what we try to do in the program is just look objectively at what
the data suggest.

Very important to us, Congress gave us discretion. We would re-
spectfully suggest that we are exercising that discretion and con-
tinue to need to exercise the oversight and make sure we are exer-
cising the proper discretion.

More cases are being identified under the means test than be-
fore, but we are also standing down on one out of every three cases.

Ms. SANCHEZ. The time of the gentleman has expired. And I
think there is sufficient interest that we will move to a second
round of questioning.

So I will recognize myself for 5 minutes.

I would just remind Mr. White, in the talk about statistics and
numbers in the aggregate, those are made up of individual cases.
So I would suggest that experiences that real debtors experience in
going through the process do matter, and I just ask you to keep
that in mind.

But the question that I wanted to ask was to Judge Wedoff. My
favorite professor in law school would teach us law through cases,
and at the end of each piece that we would write, he used to ask
us two questions, and I think you have identified at least one of
those questions when you were answering Mr. Cannon’s question.

He used to ask us, “Is this a good law,” and, I think, if I am
hearing your testimony correctly, you think this law is good and
that there could perhaps be some room for improvement prior to
the enactment of the amendment.

But the second follow-up question that he used to ask us, which
I think was the more important question oftentimes, was, “Is this
a fair law?”

So the question I want to ask you is, approximately how many
times has the United States Trustee, in the last 6 years, brought
an action in your court for sanctions against an abusive action by
a creditor or a creditor’s attorney? And you can give me ballpark
figures.

Judge WEDOFF. I can’t remember.

Ms. SANCHEZ. You have no recollection, or you have no ballpark
figure whatsoever?

Judge WEDOFF. But I think it is important to keep in mind that
the statute directors the U.S. Trustee Program to investigate debt-
ors

Ms. SANCHEZ. I understand and that is part of the point that I
am trying to make here.

Judge WEDOFF. I think that the—

Ms. SANCHEZ. I was going to say, conversely, approximately how
many times, in the same period of time, has the United States
Trustee brought an action in your court for sanctions against a
debtor or counsel for a debtor?

Judge WEDOFF. Not a huge number, but there have been some.
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Ms. SANCHEZ. Okay. And that is precisely—you have helped me
make my point. The point is if we are going to have a law, whether
it is a good law, perhaps not the best law, but a good law, we need
to implement it in a way that is fair and evenhanded.

And I think what I am hearing in some of the experience that
Judge Cristol is talking about and some of the examples that Mr.
Uyehara gave in his testimony is that perhaps there has been this
huge focus on debtor abuse and the opposite side of that question
is not being asked, which is—or not being addressed

Mr. CANNON. Would the Chair yield?

Ms. SANCHEZ. In a moment, Mr. Cannon. I would like to finish
my thought, which is are creditors being pursued as aggressively
as debtors are.

And I would suggest that one prime example is in the mortgage
lending business and we have seen the meltdown that has occurred
with these subprime loans and debtors trying to seek relief from
having their homes foreclosed, but some of the changes to the law
don’t allow families to be able to save their homes.

And there are instances in which there was very little informa-
tion or misleading information when they entered into these mort-
gages. And I am not blaming the mortgage crisis on the bankruptcy
crisis. I am simply trying to say that if bankruptcy is, in theory,
this process by which the honest debtor who has fallen on hard
times or perhaps even been taken advantage by predatory lenders
or unscrupulous creditors, are we building—have we built, with the
amendments to bankruptcy, a system in which these honest debt-
ors are not allowing their debts to be discharged and they are being
put through a process that, if you will, traumatizes them again and
again and perhaps in ways that don’t exactly inure to the public
benefit or the public interest or to the idea of the fundamental
principal of giving these debtors a fresh start.

That was the conclusion of my thought. I do have one more ques-
tion that I would like to ask Mr. Uyehara.

Mr. Cannon?

Mr. CANNON. Why don’t you go ahead? I will just raise the issue
when I have the time.

Ms. SANCHEZ. I appreciate that, Mr. Cannon.

Mr. Uyehara, based on your extensive experience in dealing with
language issues in courts, how hard would it be for the UST to pro-
vide translation services at creditor meetings? Because that seems
to be a big problem.

Mr. UYEHARA. Not hard at all. I filed a complaint against the
U.S. Trustee in Philadelphia in 2003. I expected the problem to be
resolved not only in Philadelphia, but across the country within a
matter of months.

It is now 2007 and I am hoping that Director White is going to
be giving us some positive developments very soon. But the process
that is involved in providing language services to debtors at 341
meetings is really very straightforward.

Ms. SANCHEZ. And do you think it is fundamentally fair that a
debtor who may not have great control of the English language is
forced to attend these meetings when they don’t have an idea of
what is happening to them?
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Mr. UYEHARA. I think it is clearly unfair to the debtor and also
not fair to trustees who are concerned about getting accurate an-
swers to questions that are posed.

When you are encouraging debtors to proceed to testify without
fully understanding the questions in a way in which they can’t
fully answer the questions, or to rely on interpreters who are un-
professional and lack language skills of their own and have to be
present in the meeting or relative to, what have you, is just a pre-
scription for trouble.

Ms. SANCHEZ. Thank you. With that, my time has expired.

I will recognize Mr. Cannon for 5 minutes.

Mr. CANNON. Thank you. I just want to pursue this issue that
Mr. Johnson raised and try and get it clear.

The Bankruptcy Act is about people getting discharged from
their debts in various forms, and yet the question has come up
about how creditors are censored, and there is a way, I think, to
do that in bankruptcy, but it seems to me it is not even a primary
responsibility of the trustee, and I think that is what Mr. Wedoff
was suggesting.

Perhaps you could help me, Madam Chair, in understanding
what it is you would like the trustees to do or what the responsi-
bility is in the law that they haven’t addressed or what we need
to do to the law to give them a context for addressing——

Ms. SANCHEZ. If the gentleman would yield.

I didn’t mean to suggest that I, for one, have the answer—the
topic of today’s hearing, if debtors are being aggressively pursued,
it seems to me that the flipside of that also needs to be addressed
at some point, which is the abuses on the part of the creditors.

Mr. CANNON. Reclaiming my time.

I think this is a difficult issue with a balance in there. It is not
a Democrat or Republican issue, it is not a Conservative or a Lib-
eral issue.

Ms. SANCHEZ. I would agree.

Mr. CANNON. It is an issue where you have to balance and I
think, in this regard, we have actually done a fairly good job, and
I appreciate Mr. Wedoff’s response, also Mr. White’s response.

On the other hand, there are issues here that we are dealing
with, as you pointed out, in another environment, although we can
deal with it in the bankruptcy context, where you have the
subprime lending. I think it is fair to say, scams, people who are
clearly not competent to make repayments on loans that were
going to accelerate the way they have done, and that is an impor-
tant issue, but I think separate from the purpose of what we are
doing here.

And without prolonging this hearing much, let me just point out
that in a bankruptcy hearing, we have a tool that we make avail-
able to debtors to clean up their lives and get on. That is different
from a criminal environment where a person could go to jail if he
doesn’t have the right kind of interpreter.

So while I am sensitive to the need for appropriate interpretation
and, in fact, in the case of Mr. Petit-Louis, you had a person whose
primary language is Creole, who lives in Florida, where you don’t
have many Creole translators, is my guess. That is difficult and a
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problem, I think Mr. Uyehara has made it clear that there is some-
thing that doesn’t work very well about that.

But the obligation that we have here as Federal legislators I
don’t think is to provide interpreters, but to hope that in the imple-
mentation of the act, reason and judgment are used so that peo-
ple—so we get the best outcome.

I don’t know that we want—in fact, I would suggest that we don’t
want to make it a very burdensome responsibility on the trustees
to have a requirement to interpret, when it is, in fact, as Mr.
Uyehara just pointed out, sometimes difficult, if you have got a rel-
ative who is not adequate in language. What, are we going to re-
quire certified interpreters?

And I think the gentlelady

Ms. SANCHEZ. While it is true this is not the criminal context in
which somebody’s liberty is at stake, somebody’s livelihood or all
their earthly possessions or even what little property or anything
that they may possess is at stake.

And so I do think it is compelling when you have Government
action that people who are caught up in the legal system

Mr. CANNON. Reclaiming my time.

Ms. SANCHEZ [continuing]. Have an understanding of what is
happening to them.

Mr. CaNNON. Is the gentlelady suggesting that we should have
the requirement that the Federal Government pay for interpreters
in all cases of bankruptcy of people who don’t speak primarily
English?

Ms. SANCHEZ. I am not suggesting that. I am suggesting that it
is a problem that Mr. Uyehara has identified and that clearly is
a problem in search of a solution. And I am not going to be the one
to suggest what the best solution is, but it is certainly a problem
that he has raised and is awaiting some kind of response, because
to date that hasn’t been addressed.

Mr. CANNON. I agree with the gentlelady of the problem. I don’t
think it is one that we resolve at our level.

But I do have another question, so reclaiming my time.

I wanted to ask this the first time, and I apologize for not getting
to it. But in your opinion, the opinion of those of you here on the
panel, are the trustees being paid enough or do we need to raise
that rate?

Mr. WHITE. Mr. Cannon, if you are referring to the private trust-
ees, the chapter 7 trustees, they have not received an increase in
what is called the no assets fee of $60 from those cases in a num-
ber of years and, in principal, we concur that it would be appro-
priate for them to receive an increase.

The difficulty is how do you achieve that while not endorsing any
specific proposal. But consistent with our position in the past, in
principal, we concur it would be appropriate to raise their pay.

Mr. CANNON. Thank you. And, Madam Chair, would you indulge
the others of the panel who might have an opinion on that?

Ms. SANCHEZ. If they can be brief.

Judge WEDOFF. I served as a panel trustee when I only got $15.
I enjoyed the work, but it was a charitable contribution. My part-
ners thought I would maybe give it up. I understand the trustees
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are asking for $80 instead of $60, which I think is very reasonable,
but still not enough, and I would highly endorse the increase.

Ms. SANCHEZ. Ms. Powers?

Ms. POWERS. I would endorse it, as well.

Ms. SANCHEZ. Thank you.

Judge CRISTOL. I believe the trustees are very substantially un-
derpaid for the amount of work that they are required to do under
the law, but I also sympathize with the need not to increase the
filing fees for debtors.

Ms. SANCHEZ. Mr. Uyehara?

Mr. UYEHARA. Madam Chair, unfortunately, I am afraid I am not
prepared to answer that question.

As a career legal services attorney, we could use a pay raise, too.

Ms. SANCHEZ. Thank you.

Mr. CANNON. Thank you for indulging me, Madam Chair, and I
yield back.

Ms. SANCHEZ. At this time, I will recognize the gentleman from
Georgia, Mr. Johnson.

Mr. JOHNSON [continuing]. And that amount has not been ad-
justed for several years, essentially.

Mr. WHITE. That is correct.

Mr. JOHNSON. And then with the passage of the 2005 act, it
placed additional obligations and responsibilities upon the trustees
for the same amount of compensation. Is that correct?

Mr. WHITE. That is correct.

Mr. JOHNSON. They have got to monitor the means testing, got
to do all of that additional paperwork, and got to monitor audits,
and got to approve the credit counseling agencies and oversee all
of that. So it is definitely more responsibility on the trustees now.

Since the 2005 Act—has there been an increased number of pro
se filers or filers who are not paying the filing fee, in other words?
Has it increased or has it decreased?

Mr. WHITE. Most of the responsibilities that you outlined are car-
ried out by the U.S. Trustees Program, the credit counseling over-
sight and so forth, and we are Federal employees.

Some of the verification of income that goes into the means test,
some of that is done by private trustees, but many of the core re-
sponsibilities under statute depend on the U.S. Trustee.

b Mﬁ JOHNSON. Most of it is done by those trustees that are hired
y the——

Mr. WHITE. The private trustees do administer the cases, but if
you are talking about the change in workload, BAPCPA, the new
statute, in fact, did provide more responsibilities, and we have
worked with them very closely to

Mr. JOHNSON. But they haven’t received more money.

Mr. WHITE. I absolutely agree with that point. That point is cor-
rect. I was just trying to clarify with regard to division of responsi-
bility.

Mr. JOHNSON. Has the number of pro se debtors that pay those
fees, have those increased or decreased?

Mr. WHITE. For the first time, Mr. Johnson, if your question is
to what we refer to as IFP debtors, for the first time, what
BAPCPA did is it allowed debtors without means to have the filing
fee waived and to pay nothing.
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So we don’t have comparative data, because before the bank-
ruptcy reform law, everyone had to pay the filing fee. The data that
I do have show that about 1.8 percent of all of the filers get IFP
status, meaning the filing fee is waived, and there is a mechanism
in the reform law so that if a debtor seeks to have the fee waived,
then they need to establish certain facts, the inability to pay, be-
fore the bankruptcy judge.

Mr. JOHNSON. Let me state this, also. In the northern district of
Georgia, in the hearing rooms where they have the 341 meetings
with the creditors, posters, prominently—you will be prosecuted,
this, that and the other.

And in light of threats of possible criminal prosecution, should
the U.S. Trustee Program provide translation services at creditors
meetings to debtors who can’t speak English? I know that this has
already been answered, but I want it answered within that context.

Mr. WHITE. We try to address that and continuing to in a phased
way.

Mr. JOHNSON. Yes or no? My time is running out.

Mr. WHITE. We are addressing, and we are planning to do more
to address it, and I could go into more detail. I am not willing to
make a legal judgment with regard to the extent of the obligation,
but we have a lot of progress we have made that I would be happy
to provide to you.

Mr. JOHNSON. It sounds like you are saying yes

Ms. SANCHEZ. I am sorry, but your time has expired.

If there is no objection, I am going to move on.

Judge CRISTOL. The U.S. Trustee has made major steps forward
in the area of increasing availability of translators, interpreters,
and I commend them for that and they are getting better in that
area. And of course, in the Little Louis case and the other cases,
my concern is the aggressiveness with which they pursue these un-
even confrontations. And that is where I think they appeal to com-
passionate conservatives and bring some compassion or to apply
justice tempered with mercy in the performance of their duties, be-
cause I think that they are too much caught up in the spirit of the
bankruptcy abuse, which was the presumption before it was
passed, and the misnomer of consumer protection, they meant con-
sumer persecution.

Ms. POWERS. My feeling is that the U.S. Trustee is attempting
to make efforts to make sure that people are accommodated in that
way.

Judge WEDOFF. The system will work better. A more accurate
answer, they will be better understood, but the problem is the one
that Mr. Cannon pointed out of somebody paying for it.

I think it would be ideal if you could make translator services
available at every 341 meeting for every debtor who requested it.
I don’t know if there is funding available to do that.

I would be delighted if there were.

Mr. UYEHARA. If I could just clarify, and partly in response to
Representative Cannon’s comments earlier, the situation currently
is that there is existing Federal policy in the form of Executive
Order 13166, which requires Federal agencies, including the justice
department, to ensure that people who don’t speak English well are
able to obtain meaningful access to Federal Government programs.
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The situation of the meeting of creditors and bankruptcy coun-
seling classes are clearly within the scope of the executive order
and really within the scope of guidance issued by the justice de-
partment.

The EOUST itself, in response to a complaint filed, issued a plan
on what they were going to do to attack this problem 3 years ago,
for which they had made a commitment to provide interpreters na-
tionally at all meetings of creditors to the extent reasonably pos-
sible.

By this time, in other words, by last month, they should have
been reporting on their progress on rolling this out nationally.

So it is not so much a question of whether it is upheld by Federal
statute, but it is a question that is required by executive order and
in justice department policy, as well as policy in UST programs.

So the other problem is that in the context of bankruptcy coun-
seling and what Judge Cristol was referring to, people would un-
derstand there are counseling agencies out there. We don’t have
the capacity in particular languages. We are not going to force you
to go to a class that you cannot understand and cannot participate
in.
Instead, what they did is they said, “We don’t dispute that you
cannot take counseling in Creole, but you didn’t do it, the law re-
quired it and you are not permitted to come into bankruptcy court
unless you do that first.”

That attitude and that overly aggressive posture violates their
own policy. It is insulting and should be insulting not only to the
debtor bar, but to everyone that is concerned about the fair admin-
istration of the law.

Ms. SANCHEZ. Thank you. The time of the gentleman has ex-
pired.

I would like to thank the witnesses for their testimony today.
Without objection, Members will have 5 legislative days to submit
any additional written questions, which we will forward to the wit-
nesses, and we will ask that you complete them as promptly as
possible so that they can be made a part of the record, as well.

Without objection, the record will remain open for 5 legislative
days for the submission of any other material.

Again, I want to thank everybody for their time and their pa-
tience.

This hearing of the Subcommittee on Commercial and Adminis-
trative Law is adjourned.

[Whereupon, at 2:27 p.m., the Subcommittee was adjourned.]
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RESPONSE TO QUESTIONS SUBMITTED BY THE HONORABLE LINDA T. SANCHEZ, CHAIR-
PERSON, SUBCOMMITTEE ON COMMERCIAL AND ADMINSITRATIVE LAW TO CLIFFORD
J. WHITE, III, DIRECTOR, EXECUTIVE OFFICE FOR UNITED STATES TRUSTEES
UNITED STATES DEPARTMENT OF JUSTICE ’

it

ongress of the Viniced Siates
Pigust of Repimantations
CUMMITIEE O3 THE JUDISRY

B lilsinis

August 22, 2007

Clifford J. White, 11, Director

Executive Office for United States Trustees
United States Department of Justice

20 Massachusetts Avenue, N.W,, Room 8000
Washington, D.C. 20530

Dear Mr. White:

As part of the Subcommittee’s continuing oversight of the United States Trustee
Program, 1 request that you please respond to the enclosed questions. Your responses will hely
us prepare for an anticipated oversight hearing on the Program. Accordingly, 1 would appreciate
receiving your written responses by September 11, 2007,

Thank you for your kind attention to this request.
Sincesely,
LINDA T. SANCHEZ
Chair
Subcommittee on Commercial and Administrative Law
LTS:sjl

Enclosure
cc: The Honorable Chris B. Cannon, Ranking Member
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Please provide a breakdown of all motions filed by the United States Trustee Program
(USTP) pursuant to 11 U.S.C. § 707(b) by type, district, and disposition for calendar year
2006.

Based on available statistics for calendar year 2006, what percentage of debtors had
below median income?

Based on available statistics for calendar year 2006, how many cases were identified as
being presumed to be abusive of those debtors with above median income?

Please state how many audits pursuant to section 603 of the Bankruptcy Abuse
Prevention and Consumer Protection Act (BAPCPA) have been performed to date.

a. Please set forth the outcome of each of these audits.

Please provide copies of all contracts that the USTP has entered into with entities to
perform audits of individual debtors pursuant to 28 U.S.C. § 586(f).

a. ‘Were these contracts competitively bid? Please explain.

What guidance, if any, is given to auditors concerning factors that constitute a material
misstatement pursuant to 11 U.S.C. § 727(d)(4)(A)?

What guidance, if any, is given to auditors concerning whether an item requested for an
audit is “necessary” pursuantto 11 U.S.C. § T27(d)(A)(B)?

What guidance is given to auditors, if any, about the amount of a time and cost burden
that can reasonably be placed upon debtors in cases that are audited?

a. Has the USTP estimated a debtor’s costs, including attorney’s fees, of
complying with an audit?

How many section 341 meetings held in chapter 7 cases did USTP personnel attend in
March 2004 and how many did they attend in March 20077

a. For each of these months, in how many of these cases where USTP
personnel attended the section 341 meeting did the USTP subsequently
move to dismiss or convert the case or seek denial of the debtor’s
discharge?

For calendar year 2006, please state how many actions were commenced by the USTP
that concerned veracity, accuracy or sufficiency of creditor stay relief motions or proofs

of claim in consumer cases.

a, Please provide the disposition of eacit of these aciions.
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How many non-attorney bankruptcy analysts have been hired by the USTP since the
enactment of BAPCPA?

a. What is the total annual cost, including benefits and overhead, of all
non-attorney bankruptcy analysts employed by the USTP?

According to page 1 of the EOUST Report to Congress: Criminal Referrals by the United
States Trustee Program Fiscal Year 2006, dated June 2007, (Criminal Referial Report),
the number of criminal referrals made during fiscal year 2006 represented a 24% increase
over the number of criminal referrals made during fiscal year 2005.

a. Please explain the basis for this increase.

According to pages 1 and S of the Criminal Referral Report, of 925 criminal referrals
made in fiscal year 2006, 234 of the referrals were declined for prosecution.

a. Please explain why these referrals were declined for prosecution,

b. Please provide a breakdown by crime categories the referrals that were
declined for prosecution.

The Criminal Referral Report notes on page 9 that the USTP has, in conjunction with the
National Institute of Justice, selected RAND Corporation to conduct an independent
study on the nature and prevalence of fraud, abuse, and error in the bankruptcy system.”

a. When will this study be available?

b. Did the RAND Corporation receive any compensation from the USTP or
Justice Department to conduct this study?

c. If so, please state the amount and source of any such compensation.

d Did the RAND Corporation receive any compensation from a private
source to conduct this study?

e. If so, please state the amount and source of any such compensation.

According to page 1 of the EOUST Report to Congress: Impact of the Utilization of
Internal Revenue Standards for Determining Expenses on Debtors and the Court, dated
July 2007, (IRS Standards Report), “EOUST contracted with the RAND Corporation to
analyze the effect on debtors and the courts of using the IRS Standards.”

a. Did the RAND Corporation receive any compensation from the USTP or
Justice Department to conduct this study?



20.

2L

22,

189

b. If s0, please state the amount and source of any such compensation.

According to footnote 2 of the IRS Standards Report, the “USTP conducted an
independent external peer review of RAND’s draft report.”

a. Please identify who conducted the independent review.

On page 3 of the IRS Standards Report, it is noted that the IRS Standards “impact a
relatively small proportion of bankruptcy filers” and that the proportion of affected filers
“varies greatly from state to state.” In light of the fact that this Report cites the
complexity presented by the utilization of the [RS Standards, their limited, yet disparate
impact, and divergent interpretation of them by the courts, would you recommend another
system for assessing whether a consumer debtor’s filing constitutes an abuse?

a. If yes, please explain.
b. 1f not, please explain.

Please describe with whom did the USTP meet before formulating its credit counseling
procedures.

a To this end, please indicate how many times the USTP met with each
individual or entity.

Please describe what other contacts the USTP had with individuals or entities before
formulating its credit counseling procedures.

a. To this end, please include telephone conversations, fax transmissions and
email communications.

Please provide the number of chapter 7 cases that were administered in which the
unencumbered amount of sssets administered by trustess was less than $3,000 for zach of
the last three calendar years

a. For these cases, what was the average percentage of assets paid for
administrative costs and what was the average percentage of the total
dischargeable unsecured debt paid in such cases?

For March 2004 and March 2007, respectively, please state the total amounts distributed
1o general unsecured creditors in chapter 7 asset cases and the average percentage of
distribution.

Please state the total personnel costs of the EOUST including the costs of personnel
ordinarily stationed elsewhere, but detailed to performing duties in the EOUST’s
‘Washington, DC ortice for calendar years 2004 and 2006
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a. Please state the total cost of personnel ordinarily stationed elsewhere, but
detailed to perform duties in the EOUST’s Washington, DC office for
calendar years 2004 and 2006.

b. Please identify by name, title, and term of all personnel ordinarily

stationed elsewhere, but detailed to perform duties in the EOUST’s
Washington, DC over the period of January 1, 2004 through to the present.

In 2003, a debtor and the Consumer Bankruptcy Assistance Project filed a complaint
against the United States Trustee for Region III for refusing to provide an interpreter for
the Cambodian speaking debtor at her section 341 meeting. Further complaints were
made to EOUST about this problem. Thereafter, 37 consumer, immigrant, civil rights
and ethnic organizations submitted a letter to the United States Trustee in May 2006.

a Please provide a copy of any responses to the 2003 complaint, the follow-
up complaints to the EOUST, and the May 2006 letter.

Does the USTP contemplate establishing a uniform program that, for example, would
facilitate the provision of interpreters for non-English speaking debtors during the section

341 meeting?

Has the USTP undertaken any studies on the impact of its policies on the cost of
bankruptcy to consumer debtors?

a. If so, please provide copies of such studies.
Has the USTP undertaken any cost/benefit analyses of the cost to debtors who cannot
obtain bankruptcy relief suffering continued collection harassment, loss of property,

marital problems, and health effects resulting from the stress of their financial problems?

a. If so, please provide copies of such analyses.
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RESPONSES TO QUESTIONS FROM CONGRESSWOMAN SANCHEZ
(August 22, 2007 Letter to the Executive Office for U.S. Trustees)

1. Please provide a breakdown of all motions filed by the United States Trustee
Program (USTP) pursuant to 11 U.S.C. § 707(b) by type, district, and disposition for
calendar year 2006.

Exhibit 1 provides a listing of all motions filed by the United States Trustee Program
(Program or USTP) pursuant to 11 U.8.C. § 707(b) by typc and district, along with disposition
data, for calendar year 2006. It is important {o note that the disposition information for 2006 is
not dircetly comparable to motions filed in that year because motions arc not always resolved in
the year they are filed. Therelore, oulcomes reported (or calendar year 2006 may be the result o
motions initiated in the previous calendar year. Similarly, outcomes for some of the motions
filed in calendar year 2006 may not be recorded until calendar year 2007.

2. Based on available statistics for calendar year 2006, what percentage of debtors had
below median income?

Based on available data lor calendar year 2006, 91 percent ol non-business chapter 7
debtors had income below their state median income. We do not routinely collect income data
on chapter 13 debtors; howevet, a study conducted by the RAND Corporation (“Evaluation of’
the Effects of Using IRS Expense Standards to Calculate a Debtor’s Monthly Disposable
Incomc™) found that 73 percent of chapter 13 debtors had below median income. That study was
based on 800 chapter 13 deblors who f(iled between April and December 2006.

3. Based on available statistics for calendar year 2006, how many cases were identified
as being presumed to be abusive of those debtors with above median income?

Bascd on available data for calendar year 2006, 2,768, or 10.6 percent, of non-busincss
chapter 7 debtors with income above their state median were presumed abusive.

4. Please state how many audits pursuant to section 603 of the Bankruptcy Abuse
Prevention and Consumer Protection Act (BAPCPA) have been performed to date.

There have been 2,447 audit assignments concluded as of August 22, 2007. Of this
number, 233 resulted in a “Report of No Audit” because the audit {irm determined that the audit
could not be completed. Possible reasons for being unable to complete an audit include that the
debtor did not respond 1o the audit notification letter, the debtor did not provide a sulficient
response to the audit firm’s request for information, or the case was dismissed before a sufficient
responsc was received.
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a, Please set forth the outcome of each of these aundits.

The chart below provides a breakdown ol cases selected for audit and the outcomes for
concluded audits through August 22, 2007. There arc three potential outcomes for a debtor audit:
(1) no material misstatements reported, (2) at least one material misstatement reporied, or
(3) issuance of a rcport of no audit.

 AuditActiviy - | Random! .
Cases Selected for Audit 2,357 895 3,252
Outcomes of Concluded Audits 1,749 698 2,447
— No Material Misstatements Reported 1,154 398 1,552
— At Least One Material Misstatement Reported 430 232 062
— Report of No Audit 165 68 233
Cases in Process 608 197 805

1 . . . .
=~ Random audits are based on selection criteria to ensure at least | out of 250 cases per judicial district.

2 .

= Exception audits are selected from cases where the income or expenses of the debtor exceed the statistical

nomm.

Source: United States Trustee Program, Department of Justice (Excludes North Carolina and Alabama)

o

. Please provide copies of all contracts that the USTP has entered into with entities to
perform audits of individual debtors pursuant to 28 U.S.C. § 586(f).

The USTP awarded contracts to six vendors to perform debtor audits in each of the
defined geographical arcas. Copics of the delivery orders are provided at Exhibit 2. (Pleasc note
that the attachments to the delivery orders were current at the time of issuance, but may have
since been modified.)

P ‘Were these contracts competitively bid? Please explain.

Yes. Solicitation, Request [or Quotation, DOJ-UST-06-007, was issued 1o 47 GSA
Schedule vendors on April 25, 2006. Quotations were due by close of business on May 31, 2006.
Nineteen vendors responded with a technical and cost proposal. Each ol the 19 technical
proposals was evaluated by a USTP panel consisting ol two attorneys, two senior bankruptcy
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analysts, and one Certified Public Accountant. The competition and contract awards were made
in accordance with the Federal Acquisition Regulations.

6. What guidance, if any, is given to auditors concerning factors that constitute a
material misstatement pursuant to 11 U.S.C. § 727(d)}(4)(A)?

In August 2006, the Executive Office for United States Trustees (EOUST) conducted a
day long training scminar [(or sia(l of the audit {irms, and also hosted two training scssions via
video teleconlerence (VTC) in October 2006 and January 2007. During each of these training
scssions, statt of the audit firms had an opportunity to ask questions on a wide range of topics,
including material misstatements and documents/information necessary in the debtor audit
process. In addition, audit firms regularly scck and are provided guidance from the EOUST on a
wide-range ol issues, For those issues raised that are germane (o debtor audits in general or are
an area of interest for others, the EOUST will share its responses with all audit firms.

The threshold bases [or what constitules a material misstatement for purposes of
11 US.C. § 727(d)(4)(A), has not been published to prescrve the integrity of the audit process
and to minimize the risk that data filed with the court might be manipulated to evade audit
scrutiny. Audit firms arc required to notify debtor’s counscl, or the unrepresented debtor, in
writing il a material misstatement will be included in a report ol audit so that the debtor has an
opportunity to provide a written explanation for the item(s) in question within seven days from
the date of the audit firm’s notification lotter.

7. What guidance, if any, is given to auditors concerning whether an item requested is
“necessary” pursnant to 11 U.S.C. § 727(d}(4)}B)?

The training and follow-up discussed in question 6 above is responsive to this question as
well. Minimum record requircments have been cstablished as part of the audit protocol process.
Audit firms are provided with the [ollowing guidance regarding minimum records requirements
for issuing a report of audit:

If there is a deficiency in only onc financial document category of the document
request, i.e., payment advices, (ederal tax returns, account statements (and not the
divorce decree), and there is complete compliance in the other two financial
document categorics, then the auditor can complete an audit. However, the debtor
must meet a specified minimum compliance in the deficient category.

Tn the tax return category, a return [or one year is sullicient il the pay advices and
account statements for six months pre-petition arc reccived. In the pay advice or
(inancial statement categorics, 60 days pre-petition production will suflice il six
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months of advices/statements are received in the other category and two years of
{ederal tax returns are provided.

If the minimum records requircments arc not satisficd, the audit firm issues a report of no
audit. The documents requested and the minimum records required 1o issue a report of audit may
be periodically adjusted and refined based upon expericnee. For cxample, the document request
which accompanies the letter mailed to debtor’s counsel, or unrepresented debtors whose cases
are selected for audit, was modified in May 2007 to reduce the detail required in connection with
the production ol account statements.

8. What guidance is given to auditors, if any, about the time and cost burden that can
reasonably be placed upon debtors in cases that are audited.

Again, the training and follow-up discussed in the answer to question 6 above is
respongive to this question as well. The USTP established the following policics and procedures
which are designed to reduce the time and cost burden associated with cases thal are selected for
audit.

. Debtor audits arc desk audits conducted in the audit firm’s office. There arc no
site visils and the audit firm does not meet with debtor’s counsel or the debtor
whose case is selected for audit.

. Debtor’s counsel may authorize the audit firm to communicate directly with the
debtor to obtain the documents necessary to complete the audit by cxccuting a
form titled “Instructions to Audit Firm Regarding Communications with Debtors,”
a copy of which is provided at Exhibit 3.

. The audit firm may allow the debtor additional time to provide requested
information.

. A form affidavit/declaration document is provided to debtors’ counsel and
unrepresented debtors to support a claim of non-ownership with respect to
property identificd in the audit as being owned by the debtor.

. Most audit firm communications with debtor’s counsel are conducted via email,
reducing costs and the incfficiency associated with missed calls and telephone
messages, as well as costs associated with more formal written correspondence.

. The audit firm may accepl a partial response [rom the debtor to one or more
categorics of the audit document request if the debtor provides a full responsc to
the other document request categorics.
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. The documents requested and the minimum records required to issue a report of
audit has been periodically adjusted and refined based upon experience. For
example, as noted in the response to question 7, the document request which
accompanics the letter mailed to debtors” counscl, or unrepresented debtors whose
cases are selected for audit, was modified in May 2007 to reduce the detail
required in connection with the production of account statements.

9. How many section 341 meetings held in chapter 7 cases did USTP personnel attend
in March 2004 and how many did they attend in March 2007?

We do not systernatically collect data on stall attendance at section 341 meetings.

a For each of these months, in how many of these cases where USTP personnel
attended the section 341 meeting did the USTP subsequently move to dismiss
or convert the case or seek denial of the debtor’s discharge?

Since we do not systematically collect data on staff attendance at scction 341 mectings,
we are unable to provide reliable information on the number of motions (iled that are attributable
to our participation in mectings. 1t is important to notc that USTP personncl attend section 341
meetings (or a variety ol purposes including to monitor trusiee performance, to determine if’
“special circumstances” exist which debtor’s counsel failed to point out, and to identify abusive
creditor conduct.

10. For calendar year 2006, please state how many actions were commenced by the
USTP that concerned veracity, accuracy or sufficiency of creditor stay relief motions
or proofs of claims.

Tn calendar year 2006, 33 motions and 19 inquirics werc initiated which related to false
and inaccurate claims, discharge or slay violations under 11 U.S.C. § 524, or abuse of
reaffirmation procedurcs.

The USTP takes scriously its responsibility to aggressively investigate and take
appropriate actions against creditors who abuse the bankruptcy system, particularly when the
abuse is systemic or multi-jurisdictional. In many cases, creditor abuse is best addressed by the
private case trustces we appoint who object to claims or by debtor’s lawyers who dispute loan
agreement lerms. But somelimes, the integrity of the system as a whole is at stake and it is
important for the United Statcs Trustee Program to take dircct enforcement action.

Among the most recent significant cases we have litigated to redress creditor abuse are

iwo in the Southern District of Texas pertaining to the veracity and accuracy of reliel [rom stay
motions. In /i re Allen, counsel for the secured lender filed an erroneous objection to

5.
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confirmation in a chapter 13 case. After the debtor notified the law firm of the error, it
responded with a similarly erroncous notice of withdrawal of the objection, inaccurately stating
that the debtor had [iled an amended chapter 13 plan. Testimony revealed that the law [irm’s
pleadings arc computer-generated and they receive little or no attorney review. In its opinion,
which assessed a sanction against creditor’s counsel, the court noted that the law (irm “has
complained bitterly about the participation of the U.S. Trustee in this matter . . . [The United
States Trustee’s] participation assurcd presentation of a complete factual and legal casc . . . The
U.S. Trustee provided an invaluable benefit to the case and to the process by his
professional participation.” 2007 WL 1747018, slip op. at 3, n.5 (Bankr. S.D. Tex. 2007)
(emphasis added).

In I e Parsley, Case No. 05-90374 (Bankr. S.D. Tex. 2007), still pending in the
Southern District of Texas, the United States Trustee is litigating against two law firms and a
national mortgage lender and servicer. The Program deployed seasoned litigators (rom the
Executive Office and other offices throughout the country to conduct discovery involving 20
witnesses and noarly 10,000 pages of documents. The court recently heard a week of testimony,
and additional hearing dales have been scheduled.

Since the passage ol the Bankruplcy Abuse Prevention and Consumer Protection Act of’
2005 (BAPCPA), we have reached out to many constitucncics in the bankruptey system to
identily arcas where our enforcement actions with regard to creditor abuse could add the most
value to protect debtors and the integrity of the bankruptcy system. For example, we have met on
soveral occasions with numerous consumer debtor advocates, including the leadership of the
National Association of Consumer Bankrupicy Allorneys. Additionally, al our most recent
regularly scheduled mecting of the United States Trustees, we heard a prescntation from a law
professor who is completing a study commissioned by the National Conference of Bankruptcy
Judges on mortgage industry practices in bankruptey cascs. We arc hopeful that these and other
outreach cilorts will continue to inform our discussion and practices in this important arca.

a. Please provide the disposition of each of these actions.
In calendar year 2006, there were 25 successtul motions and 11 successful inquirics

reported which related to (alse and inaccurate claims, discharge or stay violations under
11 U.S.C. § 524, or abusc of reaffirmation procedures. It is important to note that the disposition

wr

information for 2006 is not directly comparable to motions filed and inquircs made in that same
year because these matters are not always resolved within the same year. Therefore, the
outcomes reported for calendar yoar 2006 may be the result of motions or inquirics initiated in
the previous calendar year. Similarly, the oulcomes (or some ol the motions (iled and inquiries
madc in calendar year 2006 may not be recorded until calendar ycar 2007.
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11, How many non-attorney bankruptcy analysts have been hired by the USTP since
the enactment of BAPCPA?

From April 15, 2005, through August 26, 2007, the USTP has hired 35 bankruptey
analysts, Of this total, 17 analysts were hired to {ill positions authorized to implement the
BAPCPA and 18 were hired to fill existing vacancies. Three of the new bankruptcy analysts
hired also have law degrees; however, in accordance with Program and Department rules,
bankrupicy analysts with law degrees are not allowed to practice law or to represent the Program
in court. They arc hired for their financial and accounting cxpertise and the law degree is
incidental to their employment with the USTP.

a. What is the total annual cost, including benefits and overhead, of all non-
attorney bankruptcy analysts employed by the USTP?

As of August 27, 2007, the USTP employed 236 bankruplcy analysts. Eleven of those
analysts also have a law degree. Because bankruptey analysts with law degrees are not permitted
to perform the duties of an attorney, our annual cost calculation (or bankruptcy analysts does not
scparate out the benefits and overhead for the 11 analysts with a law degrec.

On an annual basis, the cost, including salary, benefits and overhead, for the 236
bankruptcy analysts is estimated at $42,357,511. The total cost was calculated using the actual
annual salary for each of the USTP bankrupicy analysts on board as of August 27, 2007, and an
average cost for benefits (c.g., health insurance) and overhead.

12. According to page 1 of the EOUST Report to Congress: Criminal Referrals by the
United States Trustee Program Fiscal Year 2006, dated June 2007, (Criminal
Referral Report), the number of criminal referrals made during fiscal year 2006
represented a 24% increase over the number of criminal referrals made during
fiscal year 2005.

a, Please explain the basis for this increase.

The 24 percent increase in criminal referrals between fiscal years 20035 and 2006 is due to
the Program’s cnhanced cfforts and continucd focus in this important arca, It follows on a
12 percent increase between [iscal years 2004 and 2005, These accomplishments were
spearhcaded by the Program’s Criminal Enforcement Unit (CrEU), which oversces and
coordinates the Program’s national criminal enlorcement eflforts. The CrEU, consisting primarily
of cxperienced federal prosccutors, scrves as a resource for Program personnel throughout the
relerral process, beginning with the detection of possible criminal misconduct and continuing
through the drafting and making of criminal referrals to U.S. Attorney’s offices and law
cnforcement agencics.

During FY 2006, the CrEU took scveral steps to enhance the Program’s criminal
enlorcement efforts. This included publishing internal resource documents and a training video

7-
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for use by Program personnel involved in the criminal referral process; assisting Program
personncl with the drafting of referrals and addressing other issucs relevant to the criminal
referral process; and providing extensive bankruptcy [raud training lo Program personnel and
chapters 7 and 13 trustces on the detection of common bankruptey fraud and related schemes.

Additionally, the Program, in coordination with our partners in the U.S. Attorney and law
enforcement communitics, developed an enforcement initiative in FY 2006 that was announced
in early FY 2007 as “Operation Truth or Consequences.” Operation Truth or Consequences
resulted in the Department of Justice charging 78 defendants in 69 scparate prosccutions in 36

judicial districts around the country. Many of the cases included in the Operation were a result of
referrals made in FY 2006.

Finally, there are approximately 25 USTP trial attorneys designated as Special Assistant
United States Attorneys to assist in the investigation and prosccution of the Program’s
bankrupicy fraud referrals.

13.  According to pages 1 and 5 of the Criminal Referral Report, of 925 criminal
referrals made in fiscal year 2006, 234 of the referrals were declined for prosecution.

a. Please explain why these referrals were declined for prosecution.

Although we do track declinations in the Program’s Criminal Enforcement Tracking
System, our ollices generally do not track the investigatory or prosecutory reasons [or a
declination decision. Standards for declinations are guided by the “Principles of Federal
Prosecution” as outlined in the Uniled States Atlorneys’ Manual 9-27.000.

b. Please provide a breakdown by crime categories [for| the referrals that were
declined for prosecution.

The chart below provides a breakdown ol the allegations contained within the 234
referrals declined for prosccution as of December 31, 2006. The five most common allegations
in the declined referrals arc the same (ive most common allegations in the 925 referrals made in
FY 2006 (as reflected in Table 1 of the Criminal Report, Criminal Referrals by Type of
Allegation, page 3).

False Oaths/Statements [18 U.S.C. § 152(2) & (3)]

Concealment of Asscts 92
Bankrupicy Fraud Scheme [18 U.S.C. § 157] 75
Perjury/False Statement 67
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- TYPE OF ALLEGATION

1D Thel(/Use of False/Multiple SSNs 39
Forged Documents 22
Tax Fraud [26 U.S.C. § 7201, ct scq.] 21
Conccealment of Documents [18 U.S.C. § 152(8) & (9)] 15
Credit Card Fraud/Bust-Outs 8
Embezzlement [18 U.S.C. § 153] 7
Mail/Wirc Fraud [18 U.S.C. § 1341 & 1343] 7
Post-Pctition Receipt of Property [18 U.S.C. § 152(5)] 7
False Claim [18 U.S.C. § 152(4)] 6
Mortgage/Real Estate Fraud 5
Sarbanes-Oxley [18 U.S.C. § 1519]
Scrial Filer 5
Obstruction of Justice 3
Bank Fraud [18 U.S.C. § 1344] 2
Corporate Bust-Outs/Blecd-Outs 2
Criminal Contempt 2
Threat ol Violence 2
Antitrust 1
Bribery [18 U.S.C. § 152(6)] 1
Federal Program Fraud 1
Tmmigration Violation 1
Professional Fraud 1
Statc Law Violations 1
* One relorral often contains more than one allegation, so the sum of the referrals

declined exceeds 234.
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14, The Criminal Referral Report notes on page 9 that the USTP has, in conjunction
with the National Institute of Justice, selected RAND Corporation to conduct an
independent study on the nature and prevalence of fraud, abuse, and error in the
bankruptcy system.

a, ‘When will this study be available?
The RAND report was posted to the Program’s Web site on September 6, 2007.

b. Did the RAND Corporation receive any compensation from the USTP or
Justice Department to conduct this study?

Yes. The study was funded by the USTP through the National Institute of Justice.
. 1If 50, please state the amount and source of any such compensation.

The study cost was $200,000, which was paid through the National Tnstitute of JTustice
from the USTP’s FY 2004 and 2005 appropriations.

d. Did the RAND Corporation receive any compensation from a private source
to conduct this study?

RAND has confirmed that it did not receive any compensation from a private source to
conduct this study.

e. If so, please state the amount and source of any such compensation.

Scc response to 14d.

15. According to page 1 of the EOUST Report to Congress: Impact of the Utilization of
Internal Revenue Standards for Determining Expenses on Debtors and the Court,
dated July, 2007, (IRS Standards Report), “EOUST contracted with the RAND
Corporation to analyze the effect on debtors and the courts of using the IRS
Standards.”

a, Did the RAND Corporation receive any compensation from the USTP or
Justice Department to conduct this study?

Yes. The study was funded by the USTP. Solicitation, Request (or Quotation,
DOJ-UST-06-0010, was issued to five firms from the GSA Federal Supply Schedule contract.
Only RAND responded with a technical and cost proposal. The contract was awarded to RAND,
consistent with the Federal Acquisition Regulations.
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b. 1If 50, please state the amount and source of any such compensation.

The contract award amount was $299,039.30. The (unding source was the USTP’s
FY 2006 appropriation.

16.  According to footnote 2 of the IRS Standards Report, the “USTP conducted an
independent external peer review of RAND’s draft report.

P Please identify who conducted the independent review.

The USTP has begun to assemble a pool ol reviewers to provide an independent review
of USTP studies and reports. The pool of reviewers includes academics, as well as public and
private sector bankruptey practitioners with backgrounds in debtor and creditor law. Tn addition,
reviewers with experlise in areas such as research methods and [inancial education are used when
appropriatc.

For the IRS Standards Report, the USTP sclected six reviewers from this pool who
encompassed a wide-range ol perspectives (rom the bankrupicy community. The reviewers
included two bankruptcy law professors, a managing partner of a law firm that represents
croditors, a representative of the American Bankruptey Institute, a standing chapter 13 trustee,
and a United States Trusiee. Additionally, to ensure there was appropriale experlise on the study
from the outsct, at the USTP’s request, RAND included two law professors with expertisc in
deblor-creditor relations on its study team, and they were also noted as co-authors of the (inal
report. Further, a third professor with a background in consumer law assisted RAND staff in the
technical review ol the report.

The peer review process helps ensure the quality and integrity of information
disseminated by the USTP, and also ensures thal reports clearly present methods, analyses, and
conclusions that may be shared dircctly with a diverse audicnce, such as policymakers,
practitioners, and academnics. The use of peer reviewers o ensure quality reporting is recognized
as an important tool in the disscmination of information. Government agencics and scientific
journals [ollow a longstanding practice ol not disclosing the identity of individual reviewers on a
particular grant proposal or manuscript. Providing anonymity helps to ensure that critiques are
tree from professional, public, and political influcnces. As aresult, USTP is concerned that
revealing the names of the reviewers could have a chilling elfect on both the recruitment and
objcctivity of the reviewers and may adversely impact our ability to cnsure futurc public reports
are ol a high quality.
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17.  On page 3 of the IRS Standards Report, it is noted that the TRS Standards “impact
a relatively small proportion of bankruptcy filers” and that the proportion of
affected filers “varies greatly from state to state.” In light of the fact that this
Report cites the complexity presented by the utilization of the IRS Standards, their
limited, yet disparate impact, and divergent interpretation of them by the courts,
would you recommend another system for assessing whether a consumer debtor’s
filing constitutes an abuse?

a, If yes, please explain.
b. If no, please explain.

At this time, we have no specific recommendations regarding alternatives to using the
IRS cxpense standards for certain expensc categorics in calculating the means tost for
above-median income debtors. Grealer passage ol time will be required to assess the long-term
cffects of the statutory changes.

18. Please describe with whom did the USTP meet before formulating its credit
counseling procedures.

Because the USTP did not have experience or experlise in the credit counseling area, we
sought input from a wide varicty of stakcholders in formulating our procedures, including statc
and lederal agencies, credit counseling indusiry organizations, consumer advocates, and creditor
groups. Within a very limited time frame, we successfully sct up an infrastructure, established
guidance and an application process, and approved an adequate number ol providers sufTiciently
in advance of the effective date for individuals to be able to obtain service in every judicial
district under our jurisdiction. This assertion is supported in the report of the Government
Accountability Office 1o the Congress on the Program’s implementation of the credil counseling
provisions of the statute. At the current time, there arc 161 approved credit counscling agencics.

This has been an evolving process for us and we have continued to solicit input and
[eedback on our activities and o make adjustments as appropriate. In July 2006, we published
an Interim Final Rule and, after considering the 22 comments received, expect to publish a
Proposcd Notice of Final Rulemaking in the necar future. Additionally, at our request, the
National Institule ol Justice sponsored research conducted by the RAND Corporation to assist the
USTP in cxamining what constitutes cffective pre-bankruptcey credit counscling and how it can
be measured. RAND recently issued ils technical report which we will use to inflorm our (uture
activitics.

a, To this end, please indicate how many times the USTP met with each
individual or entity.

The Program consulted on a number of occasions with representatives of a varicty of
stakeholders, including (ederal and state agencies, the National Foundation (or Credit

-12-
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Counseling, the Association of Independent Consumer Credit Counseling Agencies, the
Amecrican Association of Debt Management Organizations, the Surcty Association of America,
the Consumer Federation of America, the National Consumer Law Center, and the National
Association of Consumer Bankruptey Attorneys, as well as credit counscling agencics and
creditor groups. Provided at Exhibit 4 is a listing of known contacts outside of the federal
government. Since the Program does not maintain a central calendar or call log of meetings and
contacts, the listing is bascd on a review of extant records and responsces from staft, Tt docs,
however, capture conlacts as far back as 2001, when a version of the credit counseling provisions
similar to thosc included in the BAPCPA was being considered and the USTP conducted a great
deal of preliminary research.

19. Please describe what other contacts the USTP had with individuals or entities before
formulating its credit counseling procedures.

a, To this end, please include telephone conversations, fax transmissions and
email communications.

Please see the answer 1o question 18 above and Exhibit 4, which are responsive 1o this
question as well.

20,  Please provide the number of chapter 7 cases that were administered in which the
unencumbered amount of assets administered by trustees was less than $3,000 for
each of the last three calendar years.

The Program’s chapter 7 data collection system does not differentiate between receipts
from unencumbered versus cncumbered assets. Provided below is a chart showing the number of’
cases with gross receipls of less than $3,000 that were closed in calendar years 2004 through
2006.

Calendar |

o Year
2004 18,477 38%
2005 21,169 39%
2006 26,274 39%

13-
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a For these cases, what was the average percentage of assets paid for
administrative costs and what was the average percentage of the total
dischargeable unsecured debt paid in such cases?

The table below identifies the percentage of assels paid for administrative costs in
calendars years 2004 through 2006 for cases in which gross receipts were less than $3,000.
Administrative costs include chapter 7 trustec compensation, attorney fees and cxpenscs, other
professional [ees and expenses, and other administrative and prior chapter costs.

Dollar Breakdown of Ad

rative Expenses

$1,220,647 | $254,488

2004 33% $8,360,952 $1,767,857 $11,603,944
2005 32% $9,468,218 | $1,355,658 | $212,580 $1,813,679 $12,850,135
2006 32% $11,612,380 | $1,543,455 | $260,752 $2,097,339 $15,513,926

The Program’s chapter 7 data collection system does not capiure unsecured debt that is
discharged; therefore, we are not able to provide the average percentage of total dischargeable
unsecured debt paid. However, as reflected in the following chart, we are able to provide the
percentage of distribution to priority unsecured and general unsecured creditors in calendars
years 2004 through 2006 for cascs in which gross receipts were less than $3,000.

Dollar Breakdown of Distributions to Creditors

L wed Creditors. |00 0 T ey

2004 63% $20,971,755 $1,111,852 $22.083,607
2005 64% $24,016,451 $1,278,816 $25,295,266
2006 64% $29,573,444 $1,697,494 $31,270,938

Under the BAPCPA, the USTP is required to issue uniform [inal reports, and two ol the
new clements that will be captured arc distributions to claimants and claims discharged without
payment. We have initiated the rulemaking process to malke these lorms efloctive.
Unfortunately, unless the courts adopt the data-enabled form standard we have requested for
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these reports and other related documents (or, in the alternative, a Case Upload option which we
proposcd), compiling the data will be a major challenge for the casc trustees.

21.  For March 2004 and March 2007, respectively, please state the total amounts
distributed to general unsecured creditors in chapter 7 cases and the average
percentage of distribution.

Chapter 7 distribution data collected by the Program arc based on the date of casc closure,
not the date ol distribution. For cases reported as closed in March 2004, total distributions to
general unsccured creditors were $43,300,365, which represents 31 pereent of asscts
administered. Distribution data is collected on a semi-annual basis [rom our (ield offices. Data
for the period January 1, 2007, through June 30, 2007, has just recently been submitted and
verification of the data has not yet been completed.

For purposes of determining potential differences pre- and post-BAPCPA, we arc
providing data for December 2004 and December 2006 (the last month post-BAPCPA where we
have verificd data). For cascs reported as closed in December 2004, the total distribution to
general unsecured creditors was $38,665,183, which represents 25 percent of assets administered.
For cases reported as closed in December 2006, the total distribution to general unsecured
croditors was $60,147,272, which represents 28 pereent of assets administered.

The five year average of total distributions to gencral unsccured creditors for cascs closed
between 2002 and 2006 is 28 percent.

22, Please state the total personnel costs of the EOUST including the costs of personnel
ordinarily stationed elsewhere, but detailed to performing duties in the EOUST’s
‘Washington, DC office for calendar years 2004 and 2006.

The total personnel cost (salaries and benelits) for stall, including detailees, assigned to
the EQUST during calendar year 2004 was $9,245,098; for calendar year 2006, the total cost was
$13.706.044. (The salarics and benelfits of detailees were prorated to reflect the actual time they
spent on detail to the EOUST.)

The USTP utilizes details in a variely of ways to stall its offices and to perform critical
tunctions. The length of time for a detail can vary from scveral days to scveral wecks or months.
Details were utilized extensively in the implementation of the Bankruptey Abuse Prevention and
Consumer Protection Act of 2005 (BAPCPA) to develop policies and procedurcs, train field
ollice stal; and review applications ol credit counscling and debtor education providers. With
just six months between the passage of the BAPCPA and the effective date of the majority of its
provisions, time was of the cssence and, absent immediate funding to staft the Program’s new
funclions, detailees solved workload issues and enabled a seamless integration between the
Program’s regions and its headquarters in the arca of policy development. After the cffective
date of the Act, details continued o be utilized to stall the Credit Counseling/Deblor Education

13-
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Unit until permanent stall could be hired. Without the commitment of the sta(l detailed to that
Unit, the Program would not have been able to carry out its new responsibilitics.

At the Exccutive Office, the Program has uscd dctails to fill vacant leadership and senior
stall positions, Having talented [ield personnel come 1o the Executive Olfice on a rotational
basis and utilizing those talents to lead key offices, including the Office of General Counsel and
the Office of Review and Oversight, and fill other senior management positions brings a practical
legal perspective to the Program’s headquarters operations and provides leadership development
opportunitics for ficld personncl.

a, Please state the total cost of personnel ordinarily stationed elsewhere, but
detailed to perform duties in the EOUST’s Washington, DC office for
calendar years 2004 and 2006.

In calendar year 2004, the salary and benefits cost for personnel ordinarily stationed
clsewhere who were detailed to perform dutics at the EOUST totaled $403,516; for calendar year
2006, this cost tolaled $2,161,484,

b. Please identify by name, title, and term of all personnel ordinarily stationed
elsewhere, but detailed to perform duties in the EOUST’s Washington DC
over the period of January 1, 2004 through to the present.

The information on personnel detailed to the EOUST over the period of January 1, 2004,
through July 30, 2007, is provided at Exhibit 5. The term of the detail for each employee
represents the total number of weeks (not necessarily consecutive) spent at the EOUST.

23.  In 2003, a debtor and the Consumer Bankruptey Assistance Project filed a
complaint against the United States Trustee for Region III for refusing to provide
an interpreter for the Cambodian speaking debtor at her section 341 meeting.
Further complaints were made to EOUST about this problem. Thereafter, 37
consumer, immigrant, civil rights and ethnic organizations submitted a letter to the
United States Trustee in May 2006.

a Please provide a copy of any resp to the 2003 plaint, the foll
complaints to the EOUST, and the May 2006 letter.

Although there have been no writlen responses, the EOUST has undertaken a number of
mcasures responsive to the concerns raised in the referenced complaints. With regard to the
2003 case involving the Cambodian speaking debior, the EOUST did assist the debtor by
providing for an interpreter to appear at the scction 341 mecting. Additionally, carly in 2004, the
EQUST coordinated with the Department’s Civil Rights Division 1o develop a plan to address
the language assistance needs of debtors appearing at section 341 meetings. As part of that plan,
the EQUST undertook a pilot program as a means to develop “best practices” and procedurcs for
the implementation of a language assistance plan in each ol the Program’s 95 field offices. The

-16-
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one-year pilot ran from October 1, 2004, through September 30, 2005, in seven U.S. Trustee
oftices that scrve and/or intcract with significant limited English proficient communitics. The
pilot provided the option 1o deblors of using a tele-interpreter service paid [or by the USTP.

The participating olTices submitted reports analyzing the impact of the pilot program in
their districts. The EOUST reviewed these reports and is preparing a revised language assistance
plan which provides for a nationwide phasc-in of tele-interpreter services funded by the USTP.
Plan implementation has been delayed, in part, due to the cost of adding telephone lines and
purchasing confercnce-quality telephone systems needed to access the tele-interpreter service in
the section 341 meeting rooms. There are also issues relating to the physical locations. The
USTP holds scction 341 mcetings in approximatcly 450 sitcs throughout the county; howcever,
we control the space in only 180 of those locations. The remaining locations, some ol which are
located in hotels, are obtained through purchase orders or are received without charge. There are
logistical concerns with adding permancnt tclephone lines in space not controlled by the USTP
and securing the conference phones when meeling rooms are not in use. While these issues are
being resolved, the USTP has continued to fund the use of the tele-interpreter scrvices in the
original pilot districts. In (act, during the month of June 2007, tele-interpreter services were
provided in the following 12 languagcs for 83 scction 341 meetings: Spanish, Victnamesc,
Arabic, Hmong, Korean, Bosnian (Serb}), Laotian, Russian, Turkish, Romanian, Gujarati, and
Mandarin. Additionally, the Program’s Bankruptcy Information Sheet, which is posted on the
USTP Web site and provides general information about what happens in a bankruptey casc, has
been translated into Spanish, Vietnamese, French, Chinese, Korean, Hmong, Tagalog, and
Arabic. Further, the following forms have been translated and arc available in Spanish:
“Declaration [or Debtors Without an Atterney,” “Information and Guidelines on Chapter 7
Cascs,” “What You Should Know About Your Chapter 13 Casc,” and “Proof of ID and Social
Security Number.” We will continue 1o work with the Civil Rights Division and other
stakeholders regarding the provision of services to LEP debtors.

The EQUST has also taken sieps to address the concerns of limiled English proficient
debtors regarding the new credit counscling and debtor cducation requircments cstablished by the
BAPCPA. The Program has approved two national providers that ofTer interpreter services
without charge to their clients in more than 150 languages. In addition, other approved national
and local providers ofler Internet, telephonic, or in-person counscling in a total of 30 languages.
Approved providers are required to report to the Program on their language capabilities, and the
USTP Web site provides information on the language capability of all providers on a district-by-
district basis.

24, Does the USTP contemplate establishing a uniform program that, for example,
would facilitate the provision of interpreters for non-English speaking debtors
during the section 341 meeting?

As noted in the answer to question 23 above, the EOUST is currently in the process of
finalizing a rovisced language assistance plan for the Program. The plan, which will be

17-
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implemented in stages, will provide [or the nationwide use ol tele-interpreter services funded by
the EQUST.

25.  Has the USTP undertaken any studies on the impact of its policies on the cost of
bankruptcy to consumer debtors?

The USTP has not conducted any studies on the impact ol its policies on the cost of
bankruptcy to consumer debtors. The General Accounting Office (GAOY) issued a report in April
2007 titled “Value of Credit Counseling Requirement is not Clear” (GAQO-07-203). Tn its report,
the GAO concluded that the fees for eredit counseling and debtor education appearcd rcasonable.

The report is available on our Web site (hitp://www.usdoj.gov/ust/).

26,  Has the USTP undertaken any cost/benefit analyses of the cost to debtors who
cannot obtain bankruptcy relief suffering continned collection harassment, loss of
property, marital problems, and health effects resulting from the stress of their
problems?

The USTP has not undertaken any cost/benefit analyses in the areas specified.

18-
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EXHIBIT 2

ORDER FOR SUPPLIES OR SERVICES
IMPORTANT: Mark aH packages and papers with contract andior order numbrs.

PAGE OF PAGES
|

. DATE OF ORDER 2. CONTRACT NO. (¥ any} 6. SHIP TO:
07/17/2006 GS-23F-98241 a. NAME OF CONSIGNEE
3. ORDER NO. 4. REQUISITION'REFERENCE NO.
U.S. Department of Justice
TF-UST-00016
5. ISSUING OFFICE (Address conespondence to) b. STREET ADDRESS
U.S. Department of Justice Executive Office for US Trustees
Executive Office for US Trustees 20 Massachusetrts Avenue, NW
Administrative Services Division Room 8217
20 Massachusetts Avenue, NW
Room 8217 c.cmy 4. STATE } e 2IP CODE
Washington DC 20530 Washington pc 20530
7.30:_WILLIAM TICHENQR £ SHIP VA
2 NAME OF CONTRACTOR
TICHENOR & ASSOCIATES 8. TYPE OF ORDER
0. COMPANY NAME "~ a. PURCHASE X b oELVERY
= STREET ADDRESS REFERENCE YOUR: Exceptfor bilng nstuch e
PLA tructons on
303 MIDDLETOWN PARK CE pt . s delivery order s
SUITE C subject to instructions contained on
this side only of this form and Is
Prease furmish the folowing on e lorms esued subject 1o the tems and
ang conditions specified on both sides of conditions of the above-numbered
lLomy ©. STATE |1.ZIP CODE this order and o the atiached sheet, if conlract
any, inciuding delivery as indicated.
OUISVILLE KY 40243-5054
1 ACCOUNTING AND APPROPRIATION DATA 10. REQUISITIONING OFFICE
see_Schedule U. §. Department of Justice

1. BUSINESS CLASSIFICATION  (Chack sppropriale box(es)) 12.F.O.8 POINT

[ e sma b. OTHER THAN SMALL [« DisapvanTAGED [T o servicE- Destination
- DISABLED
{7 o WOMEN-OWNED I e HuBzZone [+ EMERGING smALL VETERAN-
BUSINESS OWNED
13. PLAGE OF 14. GOVERNMENT BA. NO. 15. DELIVER TO £.0.8. POINT 16. DISCOUNT TERMS
INSPECTION b. ACCEPTANCE ON OR BEFORE (Date)
lestination Destination 10/21/2006 Net 30
17. SCHEDULE (Soe roverse for Rejactions)
quanTITY uniT QUANTITY
TEMNO. SUPPLIES OR SERVICES 'oROERED| UNIT PRICE AMOUNT ACCEPTED
[} ®) {c} (9} te) € ()]
Tax ID Number: 61-1019321
DUNS Number: 102118296
PROVIDE DEBTOR AUDIT SERVICES AS SPECIFIED IN THE TTACHED STATEMENT OF WORK FOR
GEOGRAPHIC LOCATION #8 WHICH INCLUDES REGION| 18, 19, [AND 20, AND JUDICIAL DISTRIQTS
IN ALASKA, COLORADO, IDAHO, KANSAS, MONTANA,| NEW MpXIGO, EASTERN Of LAHOMA, NORTHEHN
OKLAKOMA, WESTERN OKLAHOMA, OREGON, UTAH, EASTERN WASJINGTON, WESTERN WASHINGTON IND
Continued ...
SHIPPING POINT 18. GROSS SHIPPING WEIGHT 20. INVOIGE NO. i
OTAL
[fconk
21, MAIL INVOICE TO: 2
o NAME . $0.00
e onime U.S. Department of Justice
STRUCTIONS [ b, STREET ADDRESS Executive Office for US Trustees
VREVERSE | (or P.O. Bax) 800 North Capital Street, N.W. R0}
Room 760 GRAND
TOTAL
c.cmy STATE | €. 2P CODE $0.00
Washington A Ny bc 20530

2. UNITED STATES OF AMERICA 20. NAME (Typaa)

/1/)
7

o (sgratin) )

MICHAEL, F. LEAMON
TITLE: CONTRACTING/ORDERING OFFICER

HORIZED FOR LOCAL REPRODUCTION
VIDUS EDITION NOT USABLE

OPTIONAL FORM 347 (e, 37008
Prasctied vy GIAAR 08 GRS 71340)



213

ORDER FOR SUPPLIES OR SERVICES

SCHEDULE - CONTINUATION _

IMPORTANT: wtark aft packages o papers wath convact ancor order numbery.

PAGE OF PAGES
7

, 2
ORDER NO.

DATE O ORDER | CONTRACT MO,

7F-UST-00016

07/17/2006 [GS-23F-9824H
STEM NO, SUPPLIES/SERVICES QUANTITY |UNIT UNRF AMOUNT QUANTITY
CRDERED| PRICE ACCEPTED
" ® © _|@ (€) ® ©)
WYOMING.
THIS AWARD 1S MADE SUBJECT TO THE AVAILABILIFY or FIS§AL YEAR 2007) rumping (SEE
ATTACHED CLAUSE). ONCE FISCAL YEAR 2007 FUMPING If AFAILABLE, A MPDIFTCATION WILY
BE ISSUED TO NOTIFY YOU OF THE FUNDED AMOUNT. HOWEVER, FOR THIS GEOGRAPHIC
LOCATION, AND THIS PERIOD OF PERFORMANCE, THE ToTal adount oF runpfng 1s ESTIMATEN
TO BE $144,500.00.
DETAILED INVOICES SHALL BE SENT MONTHLY AND MUST TRCLYDE THE casg UMBER, THE NAME
OF THE RUDITED PARTY, AND THE TYPE OF AUDIT.| TN AppIfion, INVOICEp must. INCLUDE
YOUR FEDERAL TAX IDENTIFICATION NUMBER, DATH UNIVERSA] NUMBER sysThm (DUNS) NUMBEH,
YOUR BANKING INFORMATION SUCH RS BANK ROUTIMG NUMBER |ABA NUMEER),| BANK ACCOUNT
NUMBER AND BANK ACCOUNT TYPE. ALL INVOICE PRYMENTE W]LL BE MADE UBING ELECTRONIC
FUNDS TRANSFER (EFT).
[ALL QUESTIONS REGARDING PAYMENT SHOULD BE DIRECTED|To|MICHAZL Leampn ar
PIICHAEL. LEAMONGUSDOJ.GOV, OR BY TELEPHONE OM 202-6}6-]023, OR BY FAX oN 202-616-12477.
Period of Performance: 10/01/2006 to 09/30/2pbo7
0001 RANDOM AUDITS - ESTIMATED QUANTITY 350/ EA 300,00 0.00
Accounting Info:
074496; OC: 2537; YREGDOC: 7 01 éOO/é
[Amount: $105,000.00 (Subject to Availability of Fuhds
0002 TARGETED AUDITS - ESTIMATED QUANTITY 65)EA 600,00 0.00
Accounting Info: é
074496; SOC: 2537; YREGDOC: 7 01 600/
Amount : $39,000.00 (Subject to Availability bf Funfis)
1003 [NO AUDITS - ESTIMATED QUANTITY 10| EA 50.00 0.00
Accounting Info: /
074496; OC: 2537; YREGDOC: 7 01 ém/w
Amount: $500.00 (Subject to Availability of Funds)
92.232-18 AVAILABILITY OF FUNDS (APR 1984)
Funds are not presently available for this cpntracl. the Governmenf's obligation
under this contract is contingent upon the aailablli y of appropr]ated funds from
Which payment for contract purposes can be mude. fio egal liability on the part df
the Government for any payment may arise untfil funfis fre made avai able to the
Contracting Officer for this contract and until thp C¢ntractor recpives notice of
such availability, to be confirmed in writinl by the ontracting Officer.
Continued ...
TOTAL CARRIED FORWARD TO 15T PAGE {ITEM $7(Hp
TS0 580 ol OFTIONAL FORM 108 7. 4287

) G
AR A CERY D PN
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ORDER FOR SUPPLIES OR SERVICES
SCHEDULE - CONTINUATION

IMPORTANT: Mark alf packagas and papers with conlract anctor orges numbers
DATE OF ORDER | CONTRACT NQ. ORDER NO.
7F-UST-00016

PAGE OF PAGES
3 7

07/17/2006 |G5-23F-9824H
ITEM NO. SUPPLIES/SSERVICES QUANTITY [UNIT UNIT AMOUNT QUANTITY
ORDERE(H PRICE ACCEPTED
A) @) © |y E) F) ©)
CONTRACT CLAUSES
FAR 52.252-2 CLRUSES INCORPORATED BY REFERENCE (FEB ]998)
This Contract (Purchase Order) incorporates bne or|mofe clauses by|reference with
the same force and effect as if they were giken in|full text. upo request, the
Contracting Officer will make their full texk avaijabje. The clauhes applicable to
this Contract(Purchase Order} are listed belpw.
CLAUSE  DATE OF
NUMBER  CLAUSE  CLAUSE TITLE
L 52.203-12 Limitation on Payments to [Influepce|Certain Fedejal Transactiong
Sep.05
L 52.204-2 Security Requirements Rufy. 96
| X 52.204-7 Central Contractor Registrakion Jan)o4
| 52.204-9  Personal Identity Verificatfion of|coftractor persbnnel Jan. 06
| 52.207-5 Option to Purchase Equipmenk Febj 95
| 52.208-9  Contractor Use of Mandatory| Sourcps $f Supply Juj.0d
. 52.209-6 Protecting the Govt.'s Interest When|Subcontracti. g with
Contractors Debarred, Suspended, or Proposed for Dbafment Jul.95
o $2.211-5 Material Requirements Aug.po
| 52.211-11 Liquidated Damages - Supplifs, Setvifes, or Reseabch and
Development Sep.00
L 52.211-16 Variation in Quantity Apr. sl
- 52.212-1 Instructions to Offerors - fommerpia] Items Oct.p3
| 52.212-3 Offeror Reps & Certs Commerkial Irem May.04
_ 52.212-4  Comtract Terms & Conditions| Commefcidl tems Sepf05
L 52.212-5 Contract Terms & Conditions| Requiled|to Implement|Statutes or
Executive Orders-Commercial Items Apr.06
52.213-2 Invoices Apr.84
| 52.213-3 Notice to Supplier Apr.g4
ES 52.213-4 Terms and Conditions - Simgflified|Acquisitions (Obher Than
Commercial Items) Oct.03
{0 52.217-2 Cancellation Under Multi-Yehr Confacts oct.97
| 52.217-8 Option to Extend Services Nbv.99
- 52.217-9 Option to Extend the Term off. the fonfract Mar.0o
| 52.219-5 Very Small Business Set-asifle Juf,0
52.219-6 Notice of Total Small Businkss Sef-Ajide Jun.03
52.219-70XX  Section 8(a) Direct Awarf Aug| 98
52.222-41 Service Contract Act of 1965, as|Amgnded Jul.05
52.222-42  Statement of Equivalent Rafes fol Fideral Hires May.89
52.222-43 Fair Labor Standards Act & Servike Sontract Act- rice Adjustmen
(Multiple) May.89
Continued ...
TOTAL CARRIED FORWARD TO ST PAGE (TEM 17ty
154007 157.6082 pEren OFTIONAL FORM 343 (e 128)

Praerbadvy G3s
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ORDER FOR SUPPLIES OR SERVICES PAGE OF PAGES
SCHEDULE - CONTINUATION 7

-
IMPORTANT: Marh all packages and papers with contract angor order mumbars
ontrad! ang; -

DATE OF ORDER  |CONTRACT MO, ORDER NO,
07/17/2006 |GS-23F-9824y 7F-UST-00016

TEM NO. SUPPLIES/SERVICES QUANTITY [uniT | UNTT AMOUNT QUANTITY

ORDERED| PRICE ACCEPTED
*) ® © o ] ) ©

©2.222-48 Exemption from Application] of Sefvife Comtract A t Provisions

52.222-50 Compating Trafficking in Persons| agr. 06
52.223-3 Hazardous Material Identifif-ation|and Matersial Safety Data Jan.97%
52.223~6 Drug-Free Workplace May. of

52.223-11 Ozone-Depleting Substances May.p1

52.224-1 Privacy Act Notification Apk. 84

52.224-2 Privacy Act Apr.84

| 52.225-3 Buy Bmerican Act-North Amerlican Free|Trade Agreempnt-Israeli Trade
[Act  Apr.06

52.225-5 Trade Agreements Apr.06
52.225-14 Inconsistency Between Englfish velsidn ana Translftion of Contradt

Feb.00

52.227-14 Rights In Data-General Jup.87
52.232.7 Payments under Time and Matprials|an Labor Hour fontracts Dec. {2
92.232-18 Availability of Funds Apr.B4
52.232-23 Assignment of Claims Jan.Bé
52.232-35 Designation of Offjce for Bovernpen Receipt of flectronic Fundg
Transfer Information May.99
52.232-36  Payment by Third Party Maly.g9
52.232-37 Multiple Payment Arrangemehits Mhy. $9
I x_ 52.233-4 Applicable Law for Breach
of Contract Claim Oct. 04
52.237-2  Protection of Gov. Buildingk, Equlp.land Vegetatifn Apr.g4
52.239-1 Privacy or Security Safeguakds a| 3.46
52.242-15 Stop Work Order Aug.B9
52.242~17 Government Delay of Work bpr.84
52.243-1 Changes-Fixed Price Aug. 8§
52.243-1 Changes-Fixed Price {Alternpte 1} Apt.84
52.243-3 Changes-Time and Materials of Labof-u. urs  Sep,00
52.245-2 Government Property (Fixed Price fonfracts) May.bs
52.245-4 Government Furnished Propergy (Shprt Form} "Jun.op
| 52.245-5 Government Property (Cost Reimburbemént, Time & Mpterials or Labdr
- Hour Contracts) May.04
52.245-9 Use and Charges hug.05
52.246-6 Inspection Time and Materisll and abdr Hovr May.o
|_X_ 52.249-1 Termination for Convenience| of thf Gevernment (Fi ed-Price) (Short]
Form) Apr.s4q
52.249-2 Termination for Conveniencef of th Givernment ~ Flxed Price May.log

INVOICE REQUIREMENTS
{a) Invoices shall be prepared and an originhil sibhit ed to the office address
indicated in block 21 of the OF 347 unless o herwipe 3pecified herpin. To
constitute a proper invoice, each invoice shhll be anjotated with fhe following
information:
(i) The name and Taxpayer Identification Number (TEN}] of the busifiess concern and
Continued ...

TOTAL CARRIED FORWARD Y0 1ST PAGE (TEM 170
e OPTIONAL FORM 348 (v, 2307

Praacremy by G2a
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ORDER FOR SUPPLIES OR SERVICES
SCHEDULE - CONTINUATION

07/17/2006 {GS-23F-9824H

ITEM NO.

)

PAGE OF PAGES

5 7

ORDER NO.
7F-UST-00016

FAR 52.222-42 Statement of equivalent Rates| (MAY
is expected to be over $2,500 and the Servi

FAR 52.222-43 Fair Labor Standards Act and Servi
{Multiple Year and Option Contracts) (MAY 89)
Contract Act and is a multiple vear contrac

FAR 52.222-48 Exemption from Application o
Contracts for Maintenance, Calibrdtion, and/pr Rep,
Technology, Scientific and Medical and/or o
Certification(AUG 96) - Applies in any order| calli
and/or ‘repair of information technology, scibntifi
Continued ...

SUPPLIE S/SERVICES QUANTITY JUNIT | UNIT AMOUNT
ORDERED] PRICE
® © o i€ L]

the invoice date: (ii) The data in block 3 the DF 347 titled 'Ofder No.'; (iii)|
A description, price, and the quantity of supplies|or services furfished, as well fas
their associated purchase order line item nulber (s) iv) Shipping|and payment
terms; and {v) The name, title, telephone nuhber ahd omplete maillng address of Hhe
responsible official to whom payment is to sent{ (B) To assist|the government [in
[making timely payments, the contractor is refuestell t indicate onfthe invoice, tHe
period over which services were provided. *The venfior |MUST place its Tax
Identification Number (TIN) on the invoice. Any ipvoice that does|not have this
pumber will be returned as an improper invoife. (for individuals Yith no other T1
the Social Security Number should be used). |*In abcojdance with the requirements fof
the Debt Collection Act of 1996, Public Law fl04-13 ; Jt is the intpnt of the
Department of Justice to use your Taxpayer lHentifjcafion Number f, T purposes of
collecting and reporting on any delinguent ahounts]ar sing out of Vour relationshifp
With the Government.
FAR .52.232-35 Designation of Office for Govbrnmen} R ceipt of Eleftronic Funds
Transfer Information (MAY $9)
{c) Designated Office:

U.S. Department of Justice, EQUST

800 North Capital St., Nw

Room 760

Washington DC 20530
FAR 52.252-2 Clauses incorporated by Referenbe (FEB o } - This ordpr incorperates
the following clauses by reference with the pame fhre and effect hs if they were
given in full text. The Contractor shall c pletefany required information items
pelow in applicable provisions/clauses and shbmit hi} attachment fith their
Quotation. Clauses clearly not applicable virtpe $f the nature[of the
requirement (e.g., the option clause(s) in requifemgnt without option quantitieg
or periods), are considered self-deleting.
FAR $2.222-41 Service Contract Act of 1365, d (JUL 05) -|Applies to orddrs
over $2,500.

the order amourft
cable,

- Applies if
Act is appl

ontract Act-
to orders c
ontract with

options to ren

ontract Act
of Certain I

rovisions for

QuanTITY
ACCEPTED
G)

OFTIONAL FORS ¥ A 1)

TOTAL CARRIED FORWARD TO 15T PAGE (TEM 1701)
$4001.152.0002 et
et
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SCHEDULE - CONTINUATION
th £ontract andor ordar numbers.
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SCHEDULE - CONTINUATION
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Attachment A — Technical Requirements for Bidders
L Qualifications
A. To qualify as a bidder under this contract:
1. The Contractor must:

a. Be licensed to conduct business in the states in which the assigned
bankruptcy cases are filed, when required; and

b. Include at least one employee on the team for conducting debtor
audits who is a member in good standing of the American Institute
of Certified Public Accountants, a state accounting society, or
another recognized professional accounting organization, and who
is not the subject of any pending state disciplinary action.

2. The Contractor and all of its employees must:

a. Agree not to disclose the contract provisions, particularly the audit
procedures and the descriptions of material misstatements, to any
third parties, including the bankruptcy trustees, debtors, debtors’
attorneys, creditors, and other members of the public, regardless of
whether the bidder is awarded the contract;

b. Not be related by affinity or consanguinity within the degree of
first cousin to any employee of the EOUST or to any employee of
the USTP for the judicial district in which he or she is applying,
unless such employee is involved only in performing
administrative tasks that do not involve the evaluation, rating,
selection, or approval of an award of a contract; and

c. Not be a chapter 7 or chapter 13 trustee.
B. Bankruptcy experience is preferable, but not required.
C. Expetience in conducting investi gations, auditing, or forensic and fraud

examinations is desirable.
D. The technical proposal should describe the Contractor’s relevant background and

experience, including related past projects and references, and the methods and
procedures to be used to perform and manage the contract,

-_—
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E. The technical proposal should also identify the personnel resources to be used to
perform services under the contract, including the following information:

Name; o

Education: academic and professional;

Other related training/education;

Professional affiliations and state licenses;

Current responsibilities;

Length of relationship with the firm;

Number of years of professional experience in the general related area;
Professional experience, including those experiences that relate to the
requirements of the solicitation; and

9. ‘What the person will be assigned to do.

PHNON A LN =

F. If the Contractor and/or the individuals perforiiing the debtor audits are bound by
a professional code of ethics either through membership in a professional
association or through licensure by a state agency, the technical proposal should
provide a description of the code of ethics, and if possible, a copy.

G. If the Contractor participates in a peer review program, or an equivalent quality
control review program, the technical proposal should include a copy of the firm’s
latest peer review report,

IL Conflicts of Interest After Contract Award

A. The Contractor, including the firm, its employees, and the individuals performing
the debtor audits, must review each assigned case for conflicts of interest and
refuse the assignment if the Contractor is not independent with respect to the
debtor, debtor’s attorney, creditors, or case trustee.

B. The Contractor may be asked to accept cases in which other Contractors have
conflicts. These cases may have been filed in jurisdictions in which the
Contractor otherwise does not serve.

C. It is expected that a conflict of interest will be rare. This is essential to assure a
smooth and efficient audit assignment process. If a Contractor anticipates
otherwise, it should disclose this possibility in the bid package and consider not
bidding.

D. Further information and examples of conflicts of interest can be found in the
Statement of Work at Attachment D under “General Terms and Conditions.”

Anachmeni A — Technical Requirements for Bidders Page 2



1L

221

Other Audit-Related Requirements and Working Papers

A

Upon contract award, the Contractor should provide the name of the primary
point of contact concerning day-to-day debtor audit matters. The OUST also will
designate a point of contact.

The individuals performing the debtor audits will need to be alert for indications
of potential irregularities. Upon the discovery of suspected criminal activity or
the possible dissipation of assets, the Contractor should immediately notify the
OUST.

Because of the inherent nature of the bankruptcy laws and case administration,
the audit process (i.¢., case selection, notification to the debtor and other parties,
performance of the audit, and issuance of the audit report) is subject to stringent
timing constraints, as more fully described in the Statement of Work at
Attachment D. The Contractor should complete each debtor audit as soon as
possible. The Contractor’s report on the debtor audit must be issued no later than
nine weeks (63 calendar days) afier the date of the Debtor Audit Notification
Letter sent by the OUST (a sample of this letter can be found at Exhibit 2 to
Attachment D).

The debtor audit “working papers” must adequately document the procedures
performed and the results obtained.

1. The Contractor acknowledges and agrees that as part of its scope of work,
the information and data, including any working papers and information,
used in the debtor audits shall constitute the maintenance and operation of
a portion of the system of records for debtor audits. The EQUST and the
OUST shall have access to all such records, including the working papers,
upon request. The EOUST periodically reviews working papers as part of
its ongoing review and quality control efforts.

2. It is further acknowledged and agreed that the Contractor shall maintain
such records for not less than six years from completion of the audit in
cases in which the Contractor found one or more material misstatements
and not less than three years from completion of the audit in cases in
which the Contractor found no material misstatements. It is further
acknowledged and agreed that the Contractor’s obligation for safekeeping,
maintenance, and access o said records shall survive the termination or
expiration of the contract,

The Contractor may be requested to testify in court as to information contained in
the working papers or to produce them as evidence. Further, the Contractor
acknowledges that the working papers may be discoverable. See the next section,
Audit Costs and Other Contract Matters, for further information on court
appearances.

Attachment A - Technical Requirements for Bidders Page 3
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The Contractor acknowledges that the debtor audits and working papers may be
subject to the Freedom of Information Act (5 U.8.C. § 552) and will cooperate
fully with the EGUST in the event of any request made for such information in
the Contractor’s possession.

The Contractor and the individuals performing the debtor audits must safeguard
the working papers and protect from disclosure all private information obtained
about and from debtors. Specifically, the Contractor must protect and prevent
disclosure of the debtors’ and non-debtors’ social security numbers; bank, credit
card and other financial account information; medical information; names of
minor children and other information specifically protected by the court except
that such information may be disclosed to the OUST and case trustee. The
Contractor may be asked to centify to the controls instituted to protect the debtor’s
privacy.

In connection with the preceding paragraph, the Contractor understands and
agrees that it shall not undertake any act or forbearance which will result ina
violation of the Privacy Act (5 US.C, § 552a). In fulfilling this obligation, the
Contractor will safeguard and protect the information obtained during the debtor
audits including any information concerning the debtor and non-debtors whose
personal and financial information may be disclosed to the Contractor during the
audit. Under no circumstances will the Contractor copy, use, sell, assign, share,
or release any information conceming the financial and personal information
obtained during such audit with any person or entity other than authorized
employees of the EOUST, the QUST, and the case Trustee.

The QUST may ask the Contractor to provide the records submitted by the debtor.

At the conclusion of each debtor audit, the Contractor will file a report with the
court and transmit a copy to the OUST and case trustee listing the “material
misstatements” found during the audit. The format of the report and a list of the
possible material misstatements are described in the Statement of Work.
Depending upon the judicial district, the audit report may need to be provided in
PDF, hard copy format, or both. Electronic data exchange also may be required.
The audit report shall be filed with the court and transmitted to the QUST no later
than nine weeks (63 calendar days) after the date of the Debtor Audit
Notification Letter.

In addition, the Contractor will provide to the OUST: (1) copies of documentation
that supports the material misstatements described in the Report of Audit (if any}
and (2) a Statement of Other Items of Interest (as defined in the Statement of
Work).

A — Technical Requi; ts for Bidders Page 4
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K. In rare circumstances, the Contractor may determine that the audit cannot be
completed. In this event, the Contractor shall file with the court and transmit to
the OUST a Report of No Audit, which is explained further in the Statement of
Work. Some possible reasons for being unable to complete the audit are: (1) the
debtor failed to respond to the Debtor Audit Notification Letter; (2) the debtor
failed to provide a sufficient response to the Debtor Audit Notification Letter; or
(3) the case was dismissed before a sufficient response was recejved.

IV.  Audit Costs and Other Coatract Matters

A. This solicitation will result in a Firm Fixed Price award. The bidder should
provide one (per audit) quate for random audits and another (per audit) quote for
targeted audits. The bid should include a nominal (per audit) amount for the “no
audits.”

B. The Contractor is responsible for establishing a PACER account. PACER is the
bankruptcy court’s electronic docketing and document retrieval system.
Bankruptey courts throughout the United States have converted to an electronic
case management and case filing system known as CMVECF. The PACER
account will be used to review the docket for each assigned case and to download
the bankruptey schedules and Statements for electronically filed cases. The
Judicial Conference of the United States has established a fee to be collected for
access to PACER: Registered users are currently charged $.08 per page for web
acceess, up to a maximum of $2.40 per document, Further information on
registering for PACER and the related costs can be found at the PACER web site:

ht_tp://p_acer.gscuscouns.gov. The Contractor may not separately bill for PACER

access charges.

C. The Contractor will be responsible for filing the debtor audit reports with the
bankruptcy court. The reports will be filed electronically with the court. The
Contractor will need to obtain a password for the court’s electronic case filing
system from the clerk of court in the districts in which it will be filing reports.

D. The Contractor will conduct, at its own expense, several commercial database and
internet-based searches for each audit. The Contractor will need 1o arrange its
own contracts with at Jeast two commercial database search firms, such as
ChoicePoint or Lexis-Nexis, and pay all fees associated with the searches. An
example of the type of search that must be performed is ChoicePoint’s Discovery
PLUS! search. Additional searches are described in the Statement of Work and
include real estate and auto valuation web sites. The Contractor should
investigate and use other free and fee-based local and national databases and other
computer resources within their firm, as appropriate, to accomplish the debtor
audit procedures.

E. All other out-of-pocket costs for copying, delivery, secretarial time, and related
dishursements shall be borne by the Contractor.

-_—
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Attachment C lists the location covered by this solicitation and the anticipated
number of random and targeted audits. The EOUST reserves the right to award
these audits to multiple firms.

The Contractor shall provide an invoice on a monthly basis for all audit reports
submitted during the preceding month, The invoice must include an invoice
number, invoice date, description of the audits performed {e.g., random or
targeted, case name, case number), “remit to” address, and tax identification
number (TIN). Upon approval invoices will be processed for payment by the
Executive Office for United States Trustees, Administrative Services Division,
20 Massachusetts Ave., N.W., Suite 8217, ‘Washington, DC, 20530.

All payments under this contract will be made by Electronic Funds Transfer
(EFT), in accordance with the Prompt Pay Act. To effect EFT, the Contractor
must provide, upon contract award, the bank name, bank address, bank telephone
mumber, bank routing number, account numbet, and account type.

Attachment A — Technical Requirements for Bidders Page 6
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Attachment B - Background Tnformation on Bankruptcy
The Bankruptcy Code consists of nine chapters (as amended):

Chapter 1: General Provisions;

Chapter 3: Case Administration;

Chapter 5: Creditors, the Debtor and the Estate;
Chapter 7. Liquidation;

Chapter 9 Adjustment of Debts of a Municipality;

Chapter 11: Reorganization;
Chapter 12:  Adjustment of Debts of a Family Farmer with Regular Annual
Income;

Chapter 13:  Adjustment of Debts of an Individual with Regular Income; and,
Chapter 15:  Ancillary and Other Cross-Border Cases.

As noted elsewhere, this Contract covers audits of cases filed by individuals under
chapters 7 and 13. The Contractor is not expected to become an expert in bankruptcy law, but
will, no doubt, find it useful to be familiar with the various bankruptcy provisions.

The Banknuptcy Code provisions of chapters 1, 3, and 5 apply to all cases under chapters
7,11, and 13 and, with the exception of § 361, apply to cases under chapter 12. The provisions

Procedure (Bankniptcy Rules), local bankruptcy rules, and relevant case law: Finally, chapter 39
of title 28 of the United States Code sets forth the duties and Tesponsibilities of the United States
Trustees.

The Bankruptcy Abuse Prevention and Consumer Protection Act of 2005 added new
provisions to the United States Code prescribing audits of individuals who file for relief under
chapters 7 and 13 of the Bankruptcy Code. The relevant provisions are;

1. the auditor has full access to all information contained in any paper filed or
submitted in a bankruptcy case, but must not disclose information specifically.
protected by the court. 11 U.S.C. § 107(c)(3).

2. the auditor may have access to the names of the debtor’s minor children in a non-
public record made available by the court for examination by the auditor, but
must not disclose the names of such minor children maintained in such nonpublic
record. 11 U.S.C. § 112.

3. the clerk of the court is responsible for providing individual debtors with a written
notice containing statements that: (a) a person who knowingly and fraudulently
conceals assets or makes a false oath or statement under penalty of perjury in
connection with a bankruptcy case shail be subject to fine, imprisonment, or both;
and (b} ail information supplied by a debtor in connection with a banknuptcy case
is subject to examination by the Attorney General. 11 US.C. § 342(b)(2).

—_— -
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4. the debtor has a duty to cooperate with the auditor. 11 US.C, § 521(a)(3).
5. the debtor has a duty to provide records to the auditor. 11 U.S.C. § 521(a)(4).

6. a Debt Relief Agency must provide written notice that information provided by
the debtor during the case may be audited and that failure 10 provide such
information may result in dismissal of the bankruptcy case or other sanction,
including criminal sanctions. 11 U.S.C. § 527(a)(2)(D).

7. the debtor’s discharge may be revoked if the debtor fails to adequately explain a
material misstatement in an audit or fails to make available all necessary
accounts, papers, documents, financial records, files, and all other papers, things,
or property belonging to the debtor that are requested for an audit. 11 U.S.C.

§ 727(d)(4).

8. the United States Trustee is authorized to contract with auditors to perform the
debtor audits. 28 U.S.C. § 586(f)(1).

9. the requirements for: (a) the audit report to be filed with the court and transmitted
to the United States Trustee; (b) the report to clearly and conspicuously specify
any material misstatements; (c) the clerk to notify creditors when a material
misstaternent has been reported; and (d) the United States Trustee to take
appropriate action when 2 material misstatement has been reported. 28 U.S.C.

§ 586(H(2).

In a chapter 7 case, also known as a “liquidation” case, the debtor gives up any non-
exempt property or value in property that is not protected by an exemption at the time of filing
the bankruptcy petition, in order to be released from any further personal liability for certain pre-
bankruptcy debts. This type of bankruptcy relief is available to individuals, partnerships and
corporations. When the debtor files for bankruptcy under chapter 7, the case is considered
voluntary; when the creditors file, the case is considered involuntary. Chapter 7 cases also result
from the conversion of a case from another bankruptcy chapter to chapter 7. ‘Only individual
chapter 7 cases may be chosen for a debtor audit.

Chapter 13, often called wage-camer bankruptey, is used primarily by individual
consumers to restructure their debt without liquidating their assets. The chapter 13 debtor makes
regular payments over a three to five year period to the standing trustee pursuant to a court-
approved repayment plan. To be eligible for chapter 13 relief, a consumer must have regular
income and may not have more than a certain amount of debt, as set forth in the Bankruptcy
Code. Any chapter 13 case can potentially be chosen for a debtor audit.

Except when an involuntary case is filed by creditors of a debtor, debtors initially file a
petition to commence a case. Typically, debtors are represented by counsel. The debtors not
represented by counsel are referred to as pro se (or pro per) debtors.

Attachmenmt B — Background Information on Chapter 7 Bankruprcy Page 2
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Debtors must file schedules and a statement of financial affairs within 15 days of the
filing of the petition, but in most cases, they file the schedules and statement of financial affairs
with the petition. In addition, in chapter 7 cases, debtors with primarily consumer debts must
file the Form B22A, the Statement of Current Monthly Income and Means Test Calculation. All
chapter 13 debtors must file Form B22C, the Statement of Current Monthly Income and
Calculation of Commitment Perjod and Disposable Income. If the schedules and statements are
not filed, many courts will automatically dismiss the case unless an additional extension is
requested by the debtor and approved by the court. If the court does not automatically dismiss
the case, the United States Trustee may file a motion to dismiss the case because of the unfiled
schedules and statements.

The schedules and statements are prepared in accordance with the Bankruptcy Code and
the criteria contained in the Official Bankruptcy Forms, which can be viewed or downloaded at
http://www.uscourts. gov/bkforms/index html. There are no standards such as generally accepted
accounting principles. Assets are to be reported in the schedules at their “current market
values.”

Debtors declare under penalty of perjury that they have read the summary and schedules and that
they are true and correct to the best of their knowledge, information and belief, Debtors
separately declare under penalty of perjury that they have read the answers contained in the
statement of financial affairs and any attachments thereto and that they are true and correct.

The United States Trustee is charged, pursuant to 28 U.S.C. § 586, with the responsibility
for establishing, maintaining, and supervising panels of chapter 7 trustees, appointing and
supervising chapter 13 standing trustees, and supervising cases under chapters 7 and 13 of the
Bankruptcy Code. The United States Trustees are executive-level government employees
appointed by the United States Attorney General to supervise trustees and their administration of
cases in 21 regions. The regions are further broken down into 95 local offices, each headed by
an Assistant United States Trustee.

The bankruptcy trustee, a private individual who is not a government employee, is a
fiduciary charged with protecting the interests of the bankruptoy estate. In chapter 7 cases, the
trustee is responsible for the recovery, preservation, liquidation, and distribution of chapter 7

. estate assets, and for carrying out the other duties as specified in 11 U.S.C. § 704. In chapter 13
cases, the trustee receives and distributes funds in accordance with approved plans and carries
out other duties specified in 11 U.S.C. § 1302.

Bankruptcy judges are Article I federal judges appointed to 14-year terms to decide cases
and controversies in bankruptcy proceedings. The bankruptey clerk of court is appointed by the
bankruptcy judges in the judicial district, and is an employee of the Jjudicial branch of
government, The clerk of court and staff accept filings in bankruptcy cases and maintain official
bankruptcy court files, in addition to performing other duties requiired by the Bankruptcy Code,
related laws, and the Bankruptey Rules.

-_—
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[BID GROUP #1]

Attachment C - Locations and Estimated Number of Debtor Audits
Covered by This Solicitation

ESTIMATED ESTIMATED
NUMBER OF NUMBER OF UNITED STATES
RANDOM TARGETED TRUSTEE OFFICE
JUDICIAL DISTRICT AUDITS AUDITS LOCATION(S)
Connecticut 44 8 New Haven
M h 71 13 Boston, Worcester
Maine 18 3 Portland
New Hampshire 18 3 Manchester
New York, Eastern 103 19 Brooklyn, Central Islip
New York, Northern 68 13 Albany, Utica
New Yoik, Southern 69 13 Albany, Manhattan
New York, Western 59 11 Buffalo, Rochester
Rhode Island 16 3 Providence
Vermont 7 1 Albany (NY)
Total 473 87 “

Audit Services Pricing Schedule

Type of Audit Bid Price (per audit)
Random Audit 3
Targeted Audit L
“No Audit” $

Attachkment C— Location and Estimated Number of Debtor Audits Page 1



{BID GROUP #2)]

229

Attachment C - Locations and Estimated Number of Debtor Audits
Covered by This Solicitation

_
ESTIMATED ESTIMATED
NUMBER OF NUMBER OF UNITED STATES
RANDOM TARGETED TRUSTEE OFFICE
JUDICIAL DISTRICT AUDITS AUDITS LOCATION(S)
District of Columbia 8 1 Alexandria (VA) 7
Delaware 14 3 Wilmington
Maryland 114 21 Baltimore, Greenbelt
New Jersey 159 29 Newark
Pennsylvania, Eastern 93 17 Philadelphia
Pennsylvania, Middle 55 10 Harrisbur,
Pennsylvania, Western 80 15 Pittsburgh
South Carolina 60 1] Columbia
Alexandria, Norfolk,
Virginia, Eastern 110 20 Richmond
Virginia, Western 46 9 Roanoke
West Virginia, Northern 18 3 Charleston
West Virginia, Southern 27 5 Charleston
L Total 784 144

Audit Services Pricing Schedule

Type of Audit

Random Audit
Targeted Audit

“No Audit”

i v ianent C - Location and Estimated Number of Debtor Audits

Bid Price (per audit)

Page 1
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{BID GROUP #3]

Attachment C — Locations and Estimated Number of Debtor Audits
Covered by This Solicitation

ESTIMATED ESTIMATED
NUMBER OF | NUMBER OF UNITED STATES
RANDOM TARGETED TRUSTEE OFFICE
JUDICIAL DISTRICT AUDITS AUDITS LOCATION(S)
Louisiana, Eastern 38 7 New Orleans
Louisiana, Middle 17 3 New Orleans
Louisiana, Western 60 i1 Shreveport
Mississippi, Northern 33 6 Jackson
Mississippi, Southern 50 9 Jackson
Texas, Eastern 50 9 Tyler
Texas, Northern 123 23 Dallas
Texas, Southern 104 19 Corpus Christi, Houston
Texas, Westemn 80 15 Austin, San Antonio
Total 555 102

Audit Services Pricing Schedule

Type of Audit Bid Price (per audit)
Random Andit $
Targeted Audit $
“No Audit” §
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[BID GROUP #4]

Attachment C - Locations and Estimated Number of Debtor Audits
Covered by This Solicitation

ESTIMATED | ESTIMATED
NUMBER OF | NUMBER OF UNITED STATES

RANDOM TARGETED TRUSTEE OFFICE

JUDICIAL DISTRICT AUDITS AUDITS LOCATION(S)
Michigan, Eastern 182 34 Detroit

Michigan, Western 67 12 Grand Rapids

Ohio, Northermn 183 34 Cleveland

Ohio, Southern 164 30 Cincinnati, Columbus

Total 596 110

Audit Services Pricing Schedule

Type of Audit Bid Price (per audit)

Rzndom Audit 3
Targeted Audit 3
“No Audit” §
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{BID GROUP #5]

Attachment C - Locations and Estimated Number of Debtor Audits
Covered by This Solicitation

ESTIMATED ESTIMATED
NUMBER OF | NUMBER OF UNITED STATES
RANDOM TARGETED | TRUSTEE OFFICE
JUDICIAL DISTRICT AUDITS AUDITS LOCATION(S)
Arkansas, Eastern 61 11 Little Rock
Arkansas, Western 34 6 Little Rock
Iowa, Northemn 19 4 Cedar Rapids
lowa, Southern 31 6 Des Moines
Kentucky, Eastern 50 9 Lexington
Kentucky, Western 59 11 Louisville
Minnesota 65 12 Minneapolis
Missouri, Eastern 76 14 St. Louis
Missouri, Western 70 13 Kansas City
North Dakota 9 2 Sioux Falls (SD)
Nebraska 35 [ "Omaha
South Dakota 11 2 Sioux Falls
Tennessee, Eastern 76 14 Chattanooga
T Middle 61 11 Nashville
Tennessee, Western 101 19 Memphis
Total 758 140

Audit Services Pricing Schedule

Type of Audit Bid Price (per audit)
Random Audit 3
Targeted Aundit 3
“No Audit” $
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[BID GROUP #6}

Attachment C — Locations and Estimated Number of Debtor Audits
Covered by This Solicitation

ESTIMATED ESTIMATED
NUMBER OF | NUMBER OF UNITED STATES
RANDOM TARGETED TRUSTEE OFFICE
JUDICIAL DISTRICT AUDITS AUDITS LOCATION(S)
Tllinois, Central 61 11 Peoria .
Ilinois, Northern 212 39 Chicago, Madison (WI)
Ulinois, Southesn -+ -~ 38 - 7 Pearia
Indiana, Northern 8i 15 South Bend
Indiana, Southern 131 24 lndianag‘ olis
Wisconsin, Eastern 7 13 Milwaukee
Wisconsin, Western 34 6 Madison
Total 628 115

Audit Services Pricing Schedule

Type of Audit Bid Price (per audit)
Random Audit $
Targeted Audit $
“No Audit” 3
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[BID GROUP #7]

Artachment C — Locations and Estimated Number of Debtor Audits
Covered by This Solicitation

ESTIMATED | ESTIMATED
NUMBER OF | NUMBER OF UNITED STATES
RANDOM TARGETED TRUSTEE OFFICE
JUDICIAL DISTRICT AUDITS AUDITS LOCATION(S)
Arizona 121 22 Phoenix
Los Angeles, Riverside,
Santa Ana, Woodland
Califomia, Central 231 43 Hills
California, Eastern 110 20 Fresno, Sacramento
Oakland, San Francisco,
Califonia, Northern 82 15 San Jose
California, Southern 44 8 San Diego
Guam 2 1 Honolutu (HT)
Hawaii 12 2 Honoluiu
Northern Mariana Islands 1 1 Honolulu (HI)
Nevada 66 12 Las Vegas, Reno
Total 669 124

Audit Services Pricing Schedule

Type of Audit Bid Price (per audit)
Randem Audit $
Targeted Audit $
“No Audit” $
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[BID GROUP #8)

Attachment C - Locations and Estimated Number of Debtor Audits
Covered by This Solicitation

ESTIMATED | ESTIMATED
NUMBER OF | NUMBER OF UNITED STATES
RANDOM TARGETED | TRUSTEE OFFICE
JUDICIAL DISTRICT AUDITS AUDITS LOCATION(S)
Alaska [ 1 Anchorage
Colorado 108 20 Denver
Idaho 37 7 Boise
Kansas 63 12 Wichita
Montana 17 3 Great Falls
New Mexico 35 6 Albuguerque
Oklahoma, Eastern 19 4 Tulsa
Oklahoma, Northern 29 5 Tulsa
Oklahoma, Western 54 10 Oklahoma Ci
Boise (ID), Eugene,
Oregon 93 17 Portland
Utah 80 15 Salt Lake City
Washington; Eastern 36 7 Spokane
Washington, Western 112 21 Seattle
Wyoming 10 2 Cheyenne
Total 699 13¢

Audit Service